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13 Q. All right, and did you have any o~jections to their

14 selving residents that chose to take their service?

IS A Absolutely not. It's full compliance with 718 1232

16 Q Now, Mr Gaston, were you ultimately able to provide

17 service at Crescent Beach?

18 A No, I was not

19 Q. Can you explain why that is so?

20 MR BIANCHI: Objection, Your Honor

21 BYMR BALLER

22 Q Can you explain what happened?

23 MR BIANCHI: It's beyond the time frame that the

24 Court ordered

25 MR BALLER: Your Honor, we're laying a foundation

168

GASTON - DIRECT

for events that happened in 2003 and this is an important

2 part ofthe history. And it won't take very long

3 THE COURT: Neither of those reasons would cause

4 the Court to change its ruling However, having admitted

5 Exhibit 102 without objection, the Court will allow the

6 explanation. The objection's overruled Go ahead with your

7 question

8 THE WITNESS: Could you go with your question

9 again?

10 BYMR BALLER

II Q. Please explain what happened after you won the

12 contract and Crescent Beach notified its residents that you

13 were going to provide service at the property.



14 A. There were a tluny ofletters from Comcast's

IS predecessor saying they owned the wiring and you could not

16 tamper with -- that the new company could not tamper, touch,

17 or do anything with that individual unit home and home run

18 wiring

19 Q All right Mr. Gaston, may I call yom attention to

20 Document 108, which has been admitted into evidence?

21 A. All right

22 Q. And in particular, the last paragraph ofthat letter

23 A The association will have a representative present

24 when you ar·e at Crescent Beach

25 Q That's correct Go ahead and read it in case the
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GASTON - DIRECT

jwy is not--

2 A Okay.. The association will have a representative

3 present when you are at Crescent Beach in order to confum

4 that no disturbing or tampering with the existing wiring

5 utilized by Continental Cablevision occurs You are to

6 recommence wiring of Unit 300, the last unit that the

7 association observed you unsuccessfully attempting to wire

8 Q. Were you able to wire the condominium?

9 A I was not able to wir·e the condominium

10 Q. Was there a particular wiring that you were --

II A I had two technicians, along with myself We could

12 not pull the wiring through the conduit at all

13 Q And what wiring are we talking about?



14 A. We are ralking about the individual unit home run

15 wiling, the wiling between the distribution point and the

16 unit

17 Q All right. When you determined that you could not

18 provide service to Crescent Beach because you could not

19 provide the wiling, what happened next?

20 A. I -- well, there was one other part. I attempted to

21 allow -- get them to allow me to post-wil·e the facility, and

22 they flatly refused.

23 Q. And then what happened, ultimately, to the contract?

24 A. They asked me to release them fi·om the contract, and

25 I did
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GAS TON - DIRECT

Q. I am intrnduce -- I'm putting up Document Number III,

2 which has been admitted into evidence, and are you familiar

3 with this document?

4 A Yes, I am

5 Q And what does this document represent?

6 A This letter is in response to my letter offering to

7 let them out oftheir agreement

8 Q Okay. Thank you, MI Gaston. So Gulfview was your

9 fust contract to provide cable television service in Mar·co

10 Island and in -- in this chart, the Crescent Beach activity

II occurred in '94 to '96; is that correct?

12 A. That is correct

13 Q In the meanwhile, as the chart shows, you had begun

14 to obtain other accounts during that period; is that
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GASTON -DIRECT

THE COURT: All right With regard to the

2 reliance on the case, lay whatever foundation you want and

.3 I'll deal with it ifthere's o~jection, I don't see it now,

4 but obviously you know your case more than I do

5 MR. BALLER: Thank you, Your Honor Ms larson

6 is, I think, cOII'ectly saying that certain ofthe experts of

7 the defendant is that Bill should have mitigated damages by

8 rewiring" It will be definitely a part ofour case that

9 that is not possible to do, and -- but I don't think that we

10 need this particular evidence for that purpose

II THE COURT: Hand when that comes in fiom the

12 defense, you'll be allowed to rebut, and we'll deal with it

13 then.

14 MR BAllER: Certainly I understand

IS (Sidebar concluded)

16 THE COURT: The objection is sustained You may

17 proceed

18 MR BAllER: Okay

19 BYMR BALLER

20 Q Mr. Gaston, let's move back to 1997 And you

21 testified that you obtained a new franchise?

22 A I obtained a new franchise in 1997, conect

23 Q And you introduced digital service, you said?

24 A, I introduced digital services, We were one ofthe

25 first cable services in the country to have digital service
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GASTON - DIRECT

Q In the counny?

2 A In the country

3 Q And you said that you launched an aggressive

4 marketing campaign?

5 A We had an aggressive marketing campaign and received

6 a tremendous amount of new customers

7 Q

8 A

9 Q

Beginning in 19977

Beginning in 1997

Was there also a change in the ownership ofthe

10 incumbent cable company that year?

11 A Yes, there was It went from Continental Cablevision

12 to Media One

13 Q. All right And did Media One -- in your experiences

14 with Media One where you sought to -- let me ask that as a

15 question

16 Did you, beginning in 1997, begin to compete with

17 Media One for the ability to provide service in certain

18 condominiums in -- on Marco Island?

19 A Well, I competed with Media --

20 MR BIANCHI: Objection, Your Honor, relevance

21 THE COURT: Ovenuled

22 A I competed with Media One both in condominiums and I

23 started my single family horne build-out

24 BY MR BAllER

25 Q You started your single family build-ollt in --
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GASTON -DIRECT

I A Correct

2 Q Okay, and in the -- on the occasions in which you

3 competed with Media One for business at condominiums, did

4 Media One seek to enforce restrictions on inside wiring?

5 MR BIANCHI: Objection, Your Honor, relevance, as

6 well as time

7 THE COURT: I'll take the answer, but we're not

8 going to allow details

9 MR BAllER: We don't want to get into details,

lOYOUI Honor

11 A No Media One did not enforce wiring restrictions

12 BY MR BALLER

13 Q And Media One was the incumbent -- the incumbent

14 cable operator for how long?

15 A It's my understanding that from 1997 to 2000 and into

16 2000 or early 200 I

17 Q And did Media One maintain this practice of not

18 enforcing restrictions on inside wiring throughout that

19 period?

20 MR BIANCHI: Objection, Your Honor, beyond the

21 Oliginal question

22 THE COURT: I'll overrule the o~jection I'll

23 take the answer to the extent it's given a time frame

24 MR. BAlLER: Right It is the time frame of 1997

25 to approximately the end of2000
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1 something in addition to that

2 MR BALLER: Your Honor, Mr Gaston can certainly

3 clarifY.

4 MR BIANCHI: Your Honor, before he clarifies --

5 IHE COURI: Mr. Gaston, ar·e you talking about

6 existing clients on Marco Island?

7 IHE WIINESS: I'm talking about my concern over

8 existing clients,

9 IHE COUR1: On Marco Island?

10 IHE WIINESS: Correct

11 IHE COURI: Ihe objection's overruled

12 BY MR. BAlLER

13 Q Please start again and express a little bit more

14 clearly, perhaps, so Mr Bianchi can understand your

15 statements about the cloud hanging over yom clients,

16 A Ihe cloud over my clients in that the -- I was

17 serving customers who had clauses in the contracts similar

18 to ones that were being disputed by Comcast and on Marco

19 Island, and they were taking serious actions with those

20 clients on Marco Island. And I was afraid that it would

21 extend to other clients in an attempt to gain control or

22 take -- of wiring or hmt -- hurt my reputation on the

23 island relative to the claims of ownership that I didn't

24 feel were valid

25 Q Okay, let's go back to the mainland for a moment
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I Did you believe that Marco Island's method of competing

2 would be successful on the mainland if not restricted by the

.3 matters you complained of?

4 A No question I could be successful on the mainland if

5 I didn't have the restrictions and the problems associated

6 with some oIthe actions by the defendant

'7 Q And please explain What oIthose practices do you

8 believe would have been successful?

9 A My service, my price I'm a competitor I go after

10 it I treat the customers right. They couldn't stop me on

II the island, essentially, except they started slowing me down

12 substantially because people were afraid to take service

13 flom Marco Island Cable

14 Q. Specifically, you mentioned price How did prices

15 compare on Marco Island and the mainland?

16 MR. BIANCill: Objection, Your Honor

17 THE COURT: Ihat's sustained I think you've gone

18 faJ enough with regard to motive

19 MR BALLER: Okay Thank you, Your Honor I

20 appreciate that

21 THE COURT: Have you finished your inquiry as to

22 this aJ·ea?

23 MR BALLER: Only -- only to -- I have one more

24 question. I wanted to show an exhibit I'd asked, and I

25 think we may have found it --



7 she was saying that she had not been given a plice and she

8 had been a given a price.

9 Q Okay. And so -- and so -- I understand

10 understand what you're saying. And is it your belief that

I I not only was it likely that a price was provided in that

12 document, but that a price, in fact, should have been

13 provided, meaning in the sense that a price was required to

14 be provided in that letter?

15 MR BIANCHI: Object to the form, vague

16 MR BALLER: Is it vague? Do you understand what

17 I'm saying?

18 THE COURT: The objection's overruled. She may

19 answer it ifshe can.

20 A. You asked if it was my belief And my belief is that

21 we -- that we did give a cost here. My response is that I

22 really didn't understand why she was saying that she needed

23 a cost, because she had a cost Maybe she missed it I

24 don't know if -- maybe she didn't read the letter or -- she

25 should have seen the price It was -- it was on the letter
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I that we sent and so that was just my -- as you can see, I

2 responded very quickly, so obviously that was just my -- my

3 first reaction to the question that she should have been

4 provided a plice.

5 BY MR. BALLER

6 Q. Based on your business understanding ofthe federal

7 rules, was a plice required in that first letter?



8 A Based on my business understanding, there are a lot

9 oftime frames with regards to these IUlings, with regards

10 to the wiling IUles and whether or not you have to offer

11 pricing. Based on my understanding, when we fnst got the

12 cancellation notice, it was already well into the period of

13 time that the property should have given us notice By the

14 time we got that notification, it was pretty clear that a

15 decision had alreadY been made for them to go to Marco

16 Island Cable.. So our immediate response was to offer to

17 sell that property of Comcast that we had owned and

18 maintained under our agreement, and invested in, to go ahead

19 and offeno sell it in accordance with the FCC IUles, even

20 though Charter Club's original notice did not come in a

21 timely fashion, did not come within the period oftime

22 outlined in the rules, in order to give them the option to

23 purchase that to make the transition as smooth as possible

24 in the window that they had given us

25 Q Okay, I'm not sure that's quite responsive to my
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question, but that's all right In that statement, you said

2 that the Charter Club should have given you notice or timely

.3 notice. I'm not sure you used the word "timely" there 01'

4 not, but I think that's what you intended to say. In that

5 sense, you're using "should have" in a different sense than

6 you're using "should have" in YOUI' own email; is that

7 correct?



8 A No, I would say that's -- that's not correct You

9 know, the other thing, again, as I've mentioned to you

10 before, I'm not an attorney and I'm not able to give you the

I I legal explanation of the laws My real understanding of the

12 laws is that ifthe disposition ofthe wiling, ifit's

13 already understood in an agreement who owns the wiring, the

14 rules don't apply anyway We were just falling back on the

15 rules as a courtesy to this property

16 Q And in fact, during your deposition, you testified

17 that you didn't think the rules applied at all; isn't that

18 correct?

19 A Yes, my understanding is the rules are intended to --

20 to be something that people can go back to when the

21 ownership ofthe wiling is not addressed in the conttaet

22 lIthe conttact says, and both parties have agreed, this is

23 who owns the wiling, this is who maintains the wiring, and

24 it's done at one person's cost or the other person's cost,

25 and it outlines how that wiring is going to be addressed at
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the end ofthe telrn, the wiring rules don~ apply The

2 wiring rules are intended when there's a dispute over that

3 They weren't intended for when that information is already

4 agreed upon between the parties, as was the case at Chalter

5 Club

6 Q. Okay Do the rules apply ifthe cable operator does

7 not own the wiring?

8 A I believe that if it's not specified who owns the



17 done?

18 A. That's a little bit confusing. I'm sorry, I -- I

19 believe I understand what you're asking me, and that is, is

20 the work order, in my opinion, the proof, and the work order

21 is the proofthat the work was done

22 Q Okay. And I thought you went on to say that you had

23 no indication that the work wasn't done, so you assumed that

24 it was; is that -- isn't that what you said?

25 A. I don't recall my exact words, but there was a work
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I order to have the rewire work done.. There was an agreement

2 as such So I would say my understanding is that the work

3 was done

4 Q. Okay And in the course ofdeciding to remove the

5 inside wiring fium the Charter Club, do you recall whether

6 Comcast analyzed the cost that would be involved of doing

7 that work?

8 A

9 Q

In the process of -- I'm sorry?

You testified that Comcast made a decision that it

10 was going to move -- remove the home run wiring, and that's

II what this letter states; is that cOlrect?

12 A Yes, correct

13 Q In the course of making the decision to remove the

14 home run wiring, did Comcast calculate the cost of

15 undertaking that activity?

16 A I did not calculate that personally, but somebody at



17 the system most likely would have

18 Q Most likely would have?

19 A Most likely

20 Q And did you have infOlmation as to how much time

21 would be involved in removing the home lUll wiring?

22 A I don't recall specifically having infOlmation about

23 the timing of how much time it would take to do that

24 Q. WeIe these malte" discussed as you were alriving at

25 this decision?
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A I'm sure that the malters were discussed because this

2 would be considered a prqject that we would have to

3 undeItake to go in and remove the wiring.

4 Q And would the effect on the aesthetics ofthe Chmtel

5 Club have been a malteI that you also discussed?

6 A. I don't recall discussing -- discussing that

7 Q Okay. What about the cost to the Chmter Club to -

8 01' Mr Gaston, whoeveI paid for it, to put duplicate wiring

9 into the system, was that discussed?

lOA I don't recall discussing what Mr. Gaston's cost

II would be to wir·e the Chalter Club

12 Q Were you assuming that the cost would be substantial?

13 A I can only answer that question based on what I know

14 our costs ale to do post-wir·es

15 Q And what are your costs of doing post-wires?

16 A It can range, depending on the situation. I will say

17 nothing like any of the figures that I hem·d yesterday



18 I've never seen a post-wire of a propelty cost more than

19 $500, $550, in that range. Sometimes it's significantly

20 less. It just depends on exactly how the post-wile can be

21 done I mean, sometimes it can be done for a hundred

22 dollars a unit or less It depends on how the job is going

23 to be completed.

24 Q. Okay. Now let's!lUn to the quotation in the middle

25 of the document I think that is about -- there we go.
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All right, now, do you recall seeing that

2 quotation at the time, or before, orjust before this letter

3 was sent to the Charter Club?

4 A This would have been taken dilectly from the

5 conttact So as I mentioned before, I don't recall the

6 circumstances by which were we sitting down in person, was I

7 available by phone. What I would recognize is that would be

8 from the agreement, itself

9 Q. And is it Comcast's policy, when quoting from a

10 contract, to quote the entil·e provision?

II A. I would say that in some cases, we would, if it was a

12 sholt provision. In some cases we would include the whole

13 thing and in some cases we would abbreviate Obviously here

14 we did abbreviate

15 Q And is it yOUl testimony you abbreviated to make the

16 quotation shOlter?

17 A I would certainly say that that is my testimony,



]8 because I would defmitely say that we would not have

]9 changed this to try to hide something The customer

20 obviously had a copy ofthe agreement It was negotiated by

2] both proties, so it wouldn't be something that we would

22 intentionally hide Both parties have a copy ofthe

23 agreement

24 Q Well, couldn't you have removed any doubt as to

25 whether the customer had an agreement by attaching a copy?
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A. I think that that probably would have been a really

2 nice courtesy We didn't think to do that at the time. But

3 now that you mention that, I think that it would he a nice

4 courtesy. Typically our customers have a contract and it's

5 usually not a question or an issue.

6 Q Okay So yom testimony is that the provision that

7 was deleted here, the dot, dot, dots right in the middle

8 right next to where my X is, was insignificant and was

9 deleted to shOlten the paragraph; is that conect?

]0 A No, that is not cOlrect I don't think what was

] ] deleted here was insignificant I don't think any portion

]2 ofthis would be considered insignificant but I would agree

]3 and I would say it is my testimony that it was done to

]4 shOlten the proagraph

]5 Q. Okay. iet'sjust put Paragraph 3 back on the ELMO

]6 and let me direct yom attention to --

17 MR. BIANCHI: Mr.. Baller, what exhibit number roe

18 you showing the jmy so the witness has the benefit ofthe



20 parties, and the disposition olthe wiling at the end ofthe

21 contract is not -- and when 1 say disposition, 1mean how -

22 how you're going to deal with that wil ing at the end, do you

23 remove it, sell it, ifthose things are not addressed in the

24 contract, then my understanding is that, yes, there are

25 provisions in the agreement, or in the -- in the rules
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Q Okay.. So the rules provide procedmes for the

2 pmchase ofboth home run wiling and home wiling, but you

3 decided not to offer the opportunity to pmchase the home

4 rUll wiring, but only the cable home wiring; is that correct?

5 AYes With the investment that we have there, and the

6 fact that the ownership ofthe wiring was outlined in the

7 agreement, we decided that we did not want to sell the home

8 rUll wiring at that -- at this moment in time We did not

9 offer to sell those And we did offer to sell just the home

10 wiring

11 Q. Well, by yom interpretation, the agreement also

12 covered the home wiring; didn't it?

13 A I believe the agreement covered all wiring.

14 Q. Okay So why only the home run wiring and not the

15 home wiring? Excuse me, why not also offer Charter Club the

16 opportunity to pmchase the home run wiring, as well as the

17 home wiling?

18 A At the time, we made the decision that we wouldjust

19 remove that wiring, It's not inside the customer's home, so

20 we figured we would just remove that and the new provider



21 could put their own in.

22 Q And did you make that decision because it is

23 particularly difficult to replace the home run wiring?

24 A No

25 Q. No?
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A No.

2 Q. Okay All right, let's look at the paragraph

3 beginning with "in accordance" Would you kindly read that

4 into the record, please?

5 A Yes In accordance with Section 76.804(a)(4), with

6 respect to the cable home wiring located within the

7 individual units, Comcast is offering to sell the home

8 wiring within each individual dwelling unit which Comcast

9 could otherwise remove at 65 cents per foot replacement

10 cost Please let us know of yoill election as soon as

II possible.

12 Q Okay Now, there you invoke the FCC regulations and

13 you provide a per foot replacement cost Did you mean in

14 that paragraph to imply that 65 cents per foot was the

15 lawful calculation ofthe cost that the regulation that you

16 cited permitted you to charge?

17 A I believe that we probably would have had input that

18 that was an allowable price per foot

19 Q And fiom whom would you have gotten that input?

20 A Most likely fiom either in-house counselor outside



21 counseL I don't recall

22 Q. Okay. And did you hear Ms Adamski yesterday testify

23 that the cost per foot ofcoaxial cable is something in the

24 vicinity of five to ten cents per foot?

25 A I did hear her say that
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Q. Okay. Do you agree with her?

2 A. I agree that companies like Comcast who buy, you

3 know, thousands and thousands and probably millions of

4 spools of cable probably can get it for -- for that range

5 I don't know I mean, that's possible I'm not in the

6 engineering side ofthings, so I really can't .- can't say

7 exactly.

8 Q. Okay. But you did testify that you've had a lot of

9 experience in this area?

10 A Yes With post-wiring?

II Q Right

12 A Yes But I didn't say I had experience pricing out

13 the materials

14 Q. Okay. Now, did you read or hear about the testimony

15 of Comcast's person most knowledgeable about wiring, Mr.

16 Vaspasiano on what Comcast's assumption is on the cost of

17 cable wiring?

18 A Did I read that?

19 Q. Yes

20 A. No

21 Q Do you know what figrn·e he gave as Comcast's cost of



1 the 29th, but not much was lost and that's -- and that

2 was -- that was what your paragraph offering to purchase the

3 wiring, 195 per unit for home wiling and 300 per unit for -

4 for the home IUn wil ing was intended to do, to provide

5 information on what it would take to buy Comcast's interest,

6 as you saw it, in the cable home run and cable home wiring;

7 is that cor!'ect?

8 A. Yes As 1mentioned earlier, my understanding of the

9 way the process works is that we didn't necessarily have to

10 sell this wiling, but we were attempting to, like you said

II just earlier, attempting to negotiate that and work some

12 kind of allangement out between us and the ChaIter Club

13 Q. Right, and -- and yom perception was that the

14 Charter Club believed that it owned the wiling, but wanted

15 to have all available information so that they could make an

16 educated judgment? That's what Ms. Adamski said; is that

17 cor!'ect?

18 A I don't think that she claimed that she owned it I

19 think she just claimed that she didn't have wiring -- or

20 that she didn't have the cost, if I'm not mistaken. I think

21 hel -- her letter said she didn~ choose either way. Of

22 course, I'm going totally by memolY, but I think it said

23 that she -- she didn't elect an option either way and that

24 she didn't feel that she had a price So I think that

25 the -- this letter that you have here was intended to
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provide her a cost.

2 Q Okay And so in this letter, unlike the prior

3 letters, you actually made a proposal on both the horne run

4 wiring and the inside wiring; is that correct?

5 A That's correct. I think the intention here was just

6 to -- to offer both and to corne to an agreement with the

7 Charter Club relative to Comcast's wiring at the property.

8 Q. Okay Now, if! represented that Mr. Vaspasiano, who

9 we know the person to be most knowledgeable from Comcast of

10 the wiring issues, cost issues, that he -- that he said that

11 Comcast's estimate ofthe amount of wiring per unit is

12 approximately 150 fee~ would you disagree with that?

13 A I don't know if I would agree or not agree. I would

14 assume that he might be using an average and every property

15 is different. I just would have no way -- I'm really not

16 the technical or engineering person

17 Q Okay. Well, he's on YOlU witness list, so subject to

18 his testifying one way or the other ofthat, let me just,

19 for plUposes of discussion, use 150 feet per unit as a -- as

20 an average cost. Now, I happen to know that Mr Bianchi has

21 a calculator and I'm going to give you a couple of

22 calculations and ask him to verify them, ifneed be.

23 MR BIANCHI: I'm afiaid I didn't bring a

24 calculator Do you have an extra for me?

25 MR BALLER: Just on computers
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THE COURT: Here you go



2 MR BALlER: Okay. In that case, let me give the

3 calculator to you.

4 THE WITNESS: I would hate to break Your Honor's

5 calculator Do I -- oh, thank you.

6 BY MR BALLER

7 Q. Fust, let's multiply 150 times--

8 A I think it's solar and it's not coming on.

9 THE COURT: It is solar, actually See ifwe can

10 turn a light on

I I DEPUTY CLERK: Here's one.

12 THE WIINESS: Thank you

13 BY MR BALLER

14 Q. Okay? I've got only three calculations for you to

15 make, and first ofall, multiply 150 times 07 .

16 A Okay

17 Q. And what's your total?

18 A $10.50

19 Q. Okay, and 1represent, subject to your verification,

20 that 150 is the average reet of wiring per foot and 07 is

2 I seven cents a foot, which Mr Vaspasiano testified is

22 Comcast's average cost ofwire, and that total is $1050;

23 correct?

24 A Correct

25 Q And so that is roughly somewhere between 15 times and
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1 20 times less than the amount that Comcast proposed?



2 AYes. I don't think that these prices here are the

3 cost of just cable. I think they're the cost ofactually

4 what it would be -- well, it actually says the cost based on

5 actual replacement, and in OUI estimates, the approximate

6 cost to Charter Club or the incumbent provider to replace

7 such wiring.

8 Q Okay Now, do another, one more calculation -- now,

9 time out Before you do that calculation, let me ask you

10 whether the figUle that you used before, 65 cents per foot,

11 was -- no, that's not a calculation

12 A No, I wasn't doing anything I was clearing it I

13 don't know where you're going

14 Q. When you previously used the figure of 65 cents per

15 linear foot, was that also a figure that included alI other

16 costs in addition to the wiring, itself?

17 A. Unfortunately, I don't know. As I told you earIier;

18 I don't know what the background was for establishing that

19 price

20 Q Okay. Do you have any reason to believe that Comcast

21 used a different methodology for the calculation of65 cents

22 per foot and the calculation that's here, $I95 per unit?

23 A I suppose it's entirely possible that the

24 calculations were different I just don't know

25 Q Okay. Well, now let's do another calculation Let's
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I divide 195 by 150 And what's that figure?

2 A $130



3 Q. Okay, and let me represent that what these figures

4 are are the $195 pel unit divided by 150 feet, the average

5 of number offeet per unit and that the result, a dollar 30,

6 is the price per foot ofwire.. Does that make sense to you?

7 A. Well, I mean, I just did the calculation I just

8 divided as you instIUcted me to divide I don't really,

9 like I said, know the number offootage or the technical

10 costs, pelSe

II Q Okay Well, Mr Bianchi can do his own calculations

12 and test my assumptions and if I'm incorrect, he can bling

13 that out in your -- in his response with you. But to me, it

14 looks as though between the last letter and this letter,

15 Comcast has now doubled the replacement cost for the horne

16 wiring. And I'm going to ask you whether you received any

17 new information between the time that you were involved in

18 preparing the last lettel and the time that Comcast sent

19 this letter to the ChaItel Club that would account for why,

20 if I'm cOllect, the plice pel foot ofwiring doubled?

21 MR BIANCHI: Objection, Your Honor, improper

22 predicate. The witness has testified that she doesn't know

23 how many square feet, how many linear feet there were

24 associated with the -- with the units at Chalter Club

25 THE COURT: The o~jection's sustained
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BYMRBALLER

2 Q All light. Now, let's do one more calculation



3 Let's now divide 195 by 07

4 A. Okay

5 Q And what is yOUJ result?

6 A. The result is 2,785

7 Q. Okay And let me represent that the 195 is the price

8 per unit and the 07 is the actual cost ofthe wiring,

9 itself, without other costs associated with it, and that the

10 2,785 represents the number of feet of wire that one could

11 pmchase if one spent seven cents a foot and paid $195 I

12 realize this is -- ifyou haven't thought about this

13 before--

14 A. Assuming that all ofthe footage is right and the

15 costs are right, if you divide it that way, that's what it

16 would indicate. But 1don't know that that's necessarily

17 how that was created So 1 just don't know.

18 Q. Okay. Is ityour-- is it your testimony that what

19 probably accounts for the significant differences is that

20 your figure does not merely include the cost of the wiring,

21 itself; but also includes other costs associated with

22 installation or removal of wiring, whatever those costs may

23 be?

24 A. 1believe that these costs factored in, number one,

25 that we didn't necessarily have to offer to sell this
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wiring, that that's a negotiated price, that Comcast had

2 made an investment in the wiring, that Comcast had

3 maintained the wiring throughout the term ofthe agreement.



4 We had an investment at the property, We put forth an offer

5 to the property to sell this wiring and these were the costs

6 that we came up with

7 Q, Okay, But in your letter -- in your letter of -- in

8 your letter ofMay 31st, you invoked the FCC regulations for

9 the basis ofyolll' calculation of 65 cents a foot; is that

10 correct?

II A I think we referred to the regulation with respect to

12 actually offering to sell it I'm assuming that somebody

13 looked at that regulation to make sure that the cost was

14 acceptable

15 Q, And would a reasonable -- a reasonably intelligent

16 person reading that paragraph believe that 65 cents pel' foot

17 represents the replacement cost permitted orrequir'ed by

18 Section 76 804(a)(4)?

19 A I think that somebody would look at that and assume

20 that, that that was an acceptable price

21 Q Okay

22 MR. BIANCHI: Your Honor, objection, we've already

23 established that we want the redacted --

24 MR. BALLER: It's okay

25 THE COURT: Use the other version, please
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MR. BAILER: Use the other version Yes, I'm

2 SOllY

3 BY MR. BAILER



4 Q.

5 A

6 Q

And here, here on July 29 -

It's the same letter; right?

Yeah, the same letter we were talking about before.

7 And here, ifmy calculations are right, and Mr Bianchi and

8 you can veritY that, youle proposing twice the per foot

9 price that you had proposed before And so ifone thought

10 that the 65 cents were permissible, in this instance, you're

II now proposing twice the rate, would one assume that that is

12 also permissible?

13 MRBIANCHI: Objection, Your Honor We've

14 already established that this witness does not know how many

15 linear feet it requires for home wiring in the Charter Club

16 Mr Baller's question presupposes that it's only ISO feet

17 THE COURT: The o1<jection's overruled She can

18 answer if she can

19 A. There's first the issue which I've mentioned to you,

20 I don't know what the -- what the specifics are in terms of

21 footage and specific costs But secondly, as I've also

22 stated, Comcast did not have to sell this wiring. Comcast

23 was attempting to sell the wiring to the Charter Club They

24 had already made a decision to go with another provider

25 Comcast in no way was attempting to stop that We were
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simply attempting to start a discussion and to give the

2 Charter Club information that they didn't feel they had

3 Hence the letter

4 These were the figures that we came up with.



5 This is what we believe the value to be, and that's the

6 value that we offered

7 BY MR BALLER

8 Q. Okay. Based on your business understanding, do the

9 Federal Conununications regulations allow a cable operator to

10 charge anything other but the price otthe wire, itself, on

II a per foot basis?

12 MR BIANCHI: Objection, Your Honor That

13 question is vague.. Those regulations speak ofdifferent

14 types ofwiring and this question is too broad

15 MR BAUER: Okay, 1'11 narrow it

16 THE COURT: The objection's overruled but you may

17 rephrase your question.

18 BYMRBALlER

19 Q Okay. I'm referring to cable horne wiring and I am

20 asking you whether in a circumstance in which the cable

21 opelator must offer its wiring for sale to a unit owner

22 The cable -- the cable operator is permitted to charge more

23 than the cost otthe wire, itself; per foot, and not

24 anything in addition to the cost ofwir·e per foot?

25 A. My understanding is that the -- the way it's worded
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I is that it's the replacement cost otthe wire, and in cases

2 where that applies, I believe it's just the replacement

3 cost Ofcourse, this is not a situation whele that

4 applied. So Comcast has an investment here Corncast has



5 been maintaining this wiring. Comcast has -- has owned this

6 wiring, has run selvice calls at its expense, and I think

7 Comcast put forth a fair price fOI the wiring

8 Q Okay. Do you know what, if any, investment Comcast

9 made in the wiring at the Charter Club?

lOA I have a general understanding ofom investment in

I I MDUs and in general, notjust MDUs And pursuant to the

12 contract and pmsuant to om actions to maintain it, I have

13 a -- an understanding, yes, of our cost

14 Q. Well, specifically with respect to Charter Club, what

15 is your understanding ofthe amount ofmoney that Comcast

16 paid for the wiring at the Chartel Club?

17 A My understanding is that Chartel -- at Charter Club,

18 Comcast or its predecessor would have brought in

19 distribution line, would have wired the building, And I

20 know to be fact that we did do maintenance and trouble calls

2 I and that type ofstuff, as well, throughout, at our expense,

22 Q Okay You said maintenance and you said you knew it

23 for a fact What maintenance do you know that Comcast

24 pelformed on the wiring at the Chartel Club?

25 A One ofthe things that I wanted to make sUle that
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I -- that I understood, that I assUlUed but wanted to make

2 sure that I understood was Comcast runs service calls when

3 customers call in It's called a tr'Ouble call, and Comcast

4 does go out and lun repair calls We also do maintenance on

5 the equipment, replacing equipment throughout the entir'e



6 system, be it distribution, wiring, splitters, fittings It

7 could be any -- any part ofthe system

8 Q. let's just talk about wiring. What information do

9 you have that Comcast ever did any maintenance on the wires,

10 itself, at the Charter Club?

11 A I know that there were trouble call activity that was

12 lUll out to Chalter Club, based on reports that I have seen.

13 Q. Based on reports of maintenance on the wiring,

14 itself? Not talking about set-up boxes orjacks or

15 splitters I'm talking about the wiring.

16 A I actually have seen reports that encompass all of

17 that, including the converter boxes and the things that you

18 refened to, as well

19 Q And did Comcast furnish that data to the defendant in

20 this litigation?

21 A I've actually just seen that data recently, just

22 looking and making sure that [ understand --

23 Q In what context did you see that?

24 A In the context oflooking at trouble call -- a

25 trouble call report
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Q And is this something that you looked at in the

2 course ofpreparing your testimony?

.3 MR BIANCHI: Objection, Your Honor, objection

4 THE COURT: Basis?

5 MR BIANCHI: Your Honor, may we have a sidebar?



6 THE COURT: You may

7 (At sidebar, Comt and counsel present)

8 MR BIANCHI: Yom Honor, the questions that

9 Mr Baller are about -- it seems is about to ask of this

10 witness is -- is what kind of discovery was produced, what

II kind of discovery was produced here.. Now, trouble calls for

12 the Charter Club were never called for

13 Now, he's going to try to create an impression

14 that somehow --

IS THE COURT: Hang on a second. You cannot examine

16 the witness as to whether discovery was or was not produced.

17 Is that what you intend to do?

18 MR BALLER: No, no. I have not seen any trouble

19 calls that had anything to do with wiring, and I'm wondering

20 how the witness suddenly, before she testifies, has now

21 access to information that --

22 MS LARSON: We asked specifically for in

23 discovery.

24 MR BIANCHI: It was never requested.

25 THE COURT: My point is, ifyou've got a discovery
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dispute, you cannot raise that in front ofthe jmy with the

2 witness Ifthat's what you're attempting to do, I'm not

3 going to let you do it, at least not preliminarily

4 MR BALLER: I'll ask her to describe what she's

5 talking about and we'll not refer to discovery

6 THE COURT: All right Any problem with that?



7 MR BlANCH!: No, that's fine, Your Honor That's

8 fme I just don't want it to seem like we're somehow

9 hiding the ball when we're not hiding the ball

10 MR BALLER: In fac~ I think you are..

II MR BIANCH!: No, I'm not, I'm not Sorry.. And I

12 talk offense to that

13 THE COURT: Hang on a second Ifthe answer is

14 she identifies a document that you don't think you have and

IS that was requested and should have been produced, you can

16 come to sidebar and we'll resolve it there.

17 MR BALLER: Okay

18 (Sidebar concluded)

19 BY MR BALLER

20 Q. Would you kindly describe the specific document that

21 you're refening to that reflects the trouble call to repair

22 wiring, itself; at the Charter Club?

23 A It's not a report that is regularly created Rather,

24 in preparing andjust kind of making sure I have -- my

25 understandings are correct, a list of the trouble call
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activity using a tr'ouble code resolution, so there would be

2 all different types of trouble calls not just those

3 including wiring It's more general than that

4 Q, SO ar'e you saying that this document does not say -

5 that this is not a trouble call report on a request to

6 repair wiring, not -- not other kinds of tr'Ouble calls, hut



7 I'm refelling particularly to wiriug at the Charter Club?

8 A That's one ofthe trouble call resolution codes,

9 wiring. Inside wiring, home wiring, those ar·e -- are parts

lOaf trouble code, trouble code resolutions

11 Q. SO you're telling me what a form says, but not that

12 the form referred to a specific event ofa trouble call to

13 repair inside wiring; is that yom testimony?

14 A My testimony is that it would have had to have gone

15 out and looked at the events in order to give a number

16 Q So you're saying that there is a trouble call for

17 repair of maintenance -- or rather for repair of wiring at

18 the Charter Club?

19 A There's trouble code activity at -- at all of am

20 properties. The same codes can also be used, in some

21 instances, in single family residence, for example, if we

22 had to go out and -- use the example of the converter. If

23 we had to go out and repair a converter, it would be the

24 sarne trouble code if it was in a single family home as ifit

25 was in a condominium's home with a converter,
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Q I'm not sme I understand Are you saying that there

2 are certain codes that cover several kinds of activities and

3 that maintenance ofwire is one that's covered by the code?

4 A Yes

5 Q. So--

6 A There -- it's -- there's a code specific -- there

7 would be codes specific to specific resolutions to specific



8 problems

9 Q But I'm trying to narrow down whether there is a

10 unique code for maintenance or repair ofwiring so that if

11 you saw a code checked, I don't know what your form looks

12 like, but if you saw that activity checked, you would know

1.3 that that was a repair of wiring and nothing else?

14 A Yes, I believe there is a code that establishes that

15 I don't work with that on a daily basis That's not my area

16 of -- ofexpertise, but I know that when a resident calls in

17 to our call center and has an issue, they explain that

18 issue The technician then goes out to provide service, and

19 then he indicates what he did to resolve the issue

20 Q

21 A

22 Q.

23 A

24 Q

Okay, and so you say that you saw one such report?

Yes

When did you see that?

Probably within the last five or six business days.

Okay And was that in the context of preparing your

25 testimony?

701

A. That was in the context ofmaking sure that if! had

2 to answer that question, that I knew with certainty that I

3 could answer it correctly. Basically confumed what I

4 already knew, but I just wanted to make sure that when I say

5 we rUll trouble calls and we don't charge and we do that at

6 our own cost to maintain our system, I wanted to be sure

7 that I was accurately going to answer that question



8 Q Okay. And were you shown just one such call or were

9 there many?

lOA No, it was a tally ofcalls and it was not just on

II one property -- it was just a massive report that just

12 showed whether or not activity was -- was done

13 Q Okay And does this report show who paid for the

14 call?

15 A . No, not specifically.

16 Q And so if the report showed maintenance on wiring,

17 you would not know whether the wiring was Comcast's wiring

18 or the condominium's wiring for which Comcast was charging a

19 service charge?

20 A Not necessarily by just looking at the report One

21 would have to know the property and would have to know,

22 pursuant to the contract, who owns what. So with that

23 regard, of course I would know, having access to our

24 agreements, who owns the wiring

25 Q And did you, in this particular instance, make the
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comparison to determine who paid for the maintenance call?

2 A Well, I know we don't charge for maintenance or

3 trouble calls So I didn't have to make that comparison.

4 We don't charge for trouble calls.

5 Q. Whetber or not you own the wiring?

6 A If -- ifwe don't own the wiring, which in most cases

7 we do own the wiring because most condominiums don't want to

8 have to maintain it, we would not charge In some cases



9 where we don't own the wiling, where we probably should

10 charge, we don't charge. And I found several ofthose

11 instances, as well, where it's just become such a course of

12 our business to run the trouble call, you know, ifsomebody

13 doesn't communicate to the technical department we should be

14 charging for that, there are instances where we do those

15 trouble calls at our expense, as well

16 Q Okay Let me pause for a second and get the next

17 document

18 lust to be clear that I understand your testimony,

19 how much, to your knowledge, does Comcast pay for

20 installation of inside wiring?

21 A. I think that that range can vary depending on what

22 work is needed

23 Q Okay. Let's take a look at the figure $300 per uni~

24 okay? Now, do you know whether that is -- $300 per unit for

25 home run wiling Now, does Comcast have a standard rate for
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installation of home lUn wiring?

2 A I don't think that there's a quote/unquote standard

3 rate, because each system is so unique, Some systems, you

4 have home lUns flom each floor. Other properties you've got

5 distribution that comes in maybe to a ground floor and then

6 the home runs go flom there So every cilcumstance is just

7 so different Sometimes you have conduits that you can use;

8 sometimes you don't, So it varies



9 Q. SO you're saying that you don't have a standard rate,

10 like Marco Island Cable's $125 that we saw yesterday in the

II exhibit, in one ofthe exhibits that was presented to him?

12 A No, not that I'm aware of We base it on what is

13 actually needed to be done, what's going to be -- what is

14 the work that's needed at each property.

15 Q Okay And you're saying that $300 per unit is, in

16 the case of the Charter Club, a calculation based on the

17 specifics ofwhat the cost would be to -- the replacement

18 cost of the home run wiring at the Charter Club?

19 A Well again, I --I wasn't dir·ectly involved with

20 creating the price, but I will say that having worked

21 with -- with this in the past, that that is the price that

22 we came up with that we felt was a fair price.

23 Q Okay. Now, let's move to another topic Would you

24 please put in fiont of you, or ifyou --

25 MR. BIANCHI, Excuse me, what exhibit are you
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putting in the --

2 MR BALLER, The tax stipulation aheady in

3 evidence I'm going to put up the tax stipulation between

4 Comcast and Marco Island Cable, and you can either follow

5 this here OJ you can look at Plaintiffs Exhibit Number 4.

6 BY MR. BALLER

7 Q Do you recall at your deposition of September 1st

8 when you were asked whether Comcast has paid personal

9 property taxes on the wiring that it claims to own, you said



10 that you didn't know anything about that, that was someone

II else's responsibility? Is that correct?

12 A That is correct

13 Q. Is that still your position?

14 A I've obviously learned a little bit more about it.

15 I'm still totally not the expert in this area, by any means

16 Q Well, hased on your business understanding ofthe

I 7 fedemlmles, would knowledge that Comcast has not paid

18 personal property taxes on home wiling and home run wiring

19 for MDDs that it claims to own in Collier County have made a

20 difference to you in whether Comcast, in fact, owns the

21 inside wiring?

22 A (N0 response)

23 Q That's a bad question Let me try to ask it again..

24 Does the fact that Comcast has not paid personal property

25 taxes for home wiring and home IUn wiring for MDDs that it
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serves in Collier County make any difference to you in your

2 view that Comcast, in fact, owns that home run wiring and

3 home wiring?

4 A. No. I would say it doesn't make any difference My

5 understanding is that we haven't paid those taxes because

6 they're not required, possibly, and nor have we been asked

7 to pay the taxes So I don't think that that's -- I think

8 that that's -- Comcast owns the equipment and there's

9 certain equipment that you pay taxes on and there's certain



10 equipment that you don't And I know that Comcast would not

II intentionally not be in compliance with -- with tax laws

12 Q Okay Now, you're saying that you don't question

13 that Comcast has not paid personal property taxes because in

14 fact, we've stipulated that it hasn't, and are you --

15 MR BIANCHI: Objection, Your Honor Ihat

16 question's improper.. Ihe stipulation says that it does pay

17 property taxes with regard to that equipment

18 MR BALLER: Excuse me, you're right I mean

19 to--

20 lHE COURI: Ihe olJjection's sustained

21 MR BALL ER: I mean to address only the home

22 wiring and home rUll wiring. I do not mean to imply, and

23 I've never meant to imply that Comcast has not paid taxes on

24 its distribution system. Okay?

25 IHE WIINESS: Okay
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BY MR BALLER

2 Q Okay, but we're in agreement that Comcast has not

3 paid personal property taxes on its home wiring and home run

4 wiring You agree with that?

5 A Yes

6 Q Ihere's no question about that?

7 A. Uh-huh

8 Q. Are we in agreement that that property is personal

9 property?

lOA We're in agreement that Comeast owns that wiring,



11 yes

12 Q

13 A

14

That that is personal property of Comcast?

I don't know that --

MR BIANCHI: Objection, Yom Honor, caUs for a

15 legal conclusion

16 THE COURT: Ovenuled She can testify if she

17 can

18 A I don't know in the corporate world if it's referred

19 to as personal property or if it's referred to as something

20 else So ifpersonal property means that we own it, that

21 it's the property of Comcas~ definitely, I would say that

22 we own it

23 BY MR BALLER

24 Q. Okay Now, let me move to Plaintiffs Exhibit 195,

25 which is the Continental CabIevision agreement that
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I Mr Bianchi questioned one of our witnesses yesterday about

2 MR BIANCHI: Counsel, I believe the -- may I?

3 (Discussion off record)

4 MR BIANCHI: I don't believe it's been admitted,

5 but we have no Objection, provided it's the redacted

6 version

7 MR BALLER: You want to redact this?

8 MR BIANCHI: Not redacted, but that you have aU

9 the pages

10 If it's -- Your Honor, I don't believe, according



13 MR BIANCHI: Your Honor, we also have the

14 redacted letter, the Cozumelletter, ilwe could get it

15 printed up.

16 IHE COURI: Can he do that while we're discussing

17 it?

18 MR BIANCHI: Yeab, sure.

19 (Discussion offrecord)

20 MR. BIANCHI: Your Honor, we object to Exhibits --

21 I'm sony, are we on the record? We are, okay I'm sony,

22 Joy, I'm jumping, I'm not up here

23 I've been handed -- is this plaintiffs exhibit or

24 defendant's exhibit?

25 MR. BALLER: Plaintiffs
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MR.. BIANCHI: Plaintiffs Exhibit 215, 212, and

2 216 It's a series olemails We o~ject to these emails

3 coming in because they pertain to off-the-island contracts

4 Specifically, it's talking about the Hammock Bay agreement,

5 which is -- the Court may want to take judicial notice or

6 not, but it's located off the island and there's questions

7 back and forth about the terms and negotiations 01 that

8 Hammock Bay agreement, and we would ask that these documents

9 not come in for that reason,

10 IHE COURI: Mr Baller?

11 MR BALLER: Your Honor, what these documents are

12 about are, according to their subject line, Vera Cruz

13 installation and services agreement, Vera Cruz installation



14 and service agreement, Vera Cruz installation and services

15 agreement.. Belize and Vera Cruz WCI agreements, et cetera

16 The Hammock Bay agreement was negotiated at the

17 same time as Belize and Vera Cruz, and as these documents

18 show, was the template for the two properties on the

19 mainland, Vera Cruz and Belize, and as the documents show,

20 they show what the intent is behind the Belize and Vera Cruz

21 agreements because they were negotiated at virtually the

22 same time, We cannot -- I suppose we can delete the words

23 Hammock Bay agreement and just talk about these as an

24 agreement and the Court would never know that we were

25 talking about the mainland, but the substance olthese
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documents which reflect the intent of the parties and the

2 intent governing the Belize and Vera Cruz properties, both

3 ofwhich are on the island, would be very important for us

4 to demonstrate Or we'd be happy to refer to Hammock Bay as

5 XYZ, or something like that, so as not to reveal --

6 THE COURT: Let me look at the documents first,

7 please

8 MR BALLER: Your Honor, I have one more point

9 that I would like to suggest to the Court

10 One more point is this, is Defendant's 85, which

II the defendant has not sought to exclude In fact, it's on

12 its -- and it was admitted already into the record and it

13 contains references to these same properties and was not



MR. BIANCHI: Exactly, Your Honor.

THE COURT: It's my fault I caused that

MR BALLER: They didu't ask to withdraw this one

THE COURT: 85, Defendant's 85, is that going to

14 withdrawn

15 THE COURT: Well, I'm not sure it's been admitted

16 during the ttlal This is one ofthose where 1admitted it

17 at the status conference and then did the summary judgment

18 and--

19

20

21 confusion I apologize

22

23

24 be admitted or is there any objection, counsel?

25 MR. BIANCHI: We have no intent of admitting that
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document, Your Honor. It's an oversight, obviously, We

2 tried as hard as we could to get as many documents as we

3 could withdrawn after the Court issued the order of

4 July 3rd, Again,oUI issue is the same" These contracts

5 speak of negotiations with a developer offthe island and

6 the import that -- the import that's being raised here has

7 to do with the fact that it's trying to go offthe island

8 and explain -- well presumably, it's the idea of -- let me

9 start again

lOWe would object because the document speaks to

11 activities that are off the island that the Court has

12 already ruled are not part ofthis lawsuit The contracts

13 are offthe island

14 THE COURT: All right It looks to me, and



15 counsel can correct me if I'm incorrect, as to

16 Exhibit 212 -- I want to make sure, it's Hammock Bay that's

17 off the island?

18 MR BIANCHI: That's correct

19 THE COURT: And Belize is not Is Vera Cruz on or

20 off?

21 MR BALLER: It's on the island

22 THE COURT: It looks to me that Exhibit 212 can be

23 easily redacted. 1only see one place where Hammock Bay is

24 mentioned in the last, second to the last line Something

25 about a bug which might be a talking bug. I can~ tell
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MR. BIANCHI: The issue is the whole series of

2 emails is -- certainly, if one reads it from the bottom to

3 the top up, which would be chronologically the way that they

4 go, it speaks of the Hammock Bay agreement being the one

5 that they're all looking at, and that's the -- what's made

6 reference to in the email that's dated at the very bottom of

7 the page, but from Ms.. Mello to Mr Kovacheff and

8 Ms Delgado And then from there on, it goes up But the

9 whole gist ofthe chain is, you know, Hammock Bay is what

10 they're all talking about and Hammock Bay is the issue and

11 I'm not saying there are not other issues here. I'm not

12 saying that, Your Honor, but certainly, the concern is for

13 concerns off the island, not concerns on the island

14 MR BALLER: There's nothing --



15 THE COURT: Well, there's nothing -- there's

16 little in the email dealing with Hammock Bay, per se, and

17 the su~ject matter, according to the email, is Belize and

18 Vera Cruz agreements.. I don't dispute what you say, Hammock

19 Bay forms the foundation or perhaps the model

20 MR BIANCHI: Exactly, Your Honor, and ifthe

21 Court were to look at 215, Plaintiffs 215, which is the

22 first in the series ofthe sequence, it starts off with

23 Ms.. Mello's email to Mr Koyachef! saying, here is the

24 Hammock Bay agreement modified at your request, which speaks

25 ofComcast's having an exclusive right to the owner1s
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internal wiring, Hammock Bay is now part of this lawsuit,

2 or could be part ofthis lawsuit.

3 Then she speaks of what it is, then on the letter,

4 again, the email-- excuse me, Plaintiff's Exhibit 215,

5 starting with Mr Koyacheffs email back to Ms Delgado of

6 August Ist, again they're discussing the Hammock Bay and she

7 says it sounds like a plan, and if you follow the sequence,

8 it is that same sequence that continues on Plaintiffs

9 Exhibit 212.

10 THE COURT: Is there any intent to introduce or

11 attempt to introduce the Hammock Bay agreement, itself?

12 MR. BALLER: Your Honor, no To us, you could--

13 you could be refening to any nomenclature for that.. You

14 know, you could tell us to refer to it as anything, and the

15 text would be the same And we don~ haye any intention of



16 talking about the mainland during the course of my

17 examination

18 THE COURT: The Court is going to ovenule the

19 objections to 212, 215, and -- let me look at 216

20 MR BIANCHI: Your Honor, ifthe other two are

21 coming in, then we ask that Plaintiffs 216, which is also

22 marked as Defendant's 85, would come in because it's all

23 part ofthe same sequence of communications. If you put

24 them together, it makes sense, other than some scattered

25 approach Otherwise, it just becomes a half story
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THE COURT: Let me stop you With regard to the

2 exhibits, I would not oppose striking the phraseology

3 Hammock Bay, but to the extent no one tells them it's off

4 the island, I guess no one's going to know that it is

5 MR BALLER: I would want to be overly cautious

6 and not take any chance of someone randomly knowing that

7 THE COURT: You want to just redact the Hammock

8 Bay and--

9 MR BALLER: Right, and --

10 THE COURT: That's fine

11 MR BALLER: Yes, I do

12 THE COURT: Unless you don't want that

13 MR. BIANCHI: Well Your Honor, frankly, it doesn't

14 matter. I mean, it doesn't matter.. If they're all coming

15 in, essentially they all should come in.



16 THE COURT: 1fthey all are coming in --let me

17 make sure we all understand it All three ofthose exhibits

18 are coming in, and I would direct that counsel redact

19 "Hammock Bay" unless the defendant doesn't care or doesn't

20 want to redact it

21 MR BIANCffi: Well, I would say if it's going to

22 come in, I prefer to have a complete document rather than

23 some black language Thejury is maybe concluding that

24 we're trying to essentially hide something, which is not

25 really the truth, but we're trying to keep the case within

718

the confines of the Court's order So in all honesty, no,

2 if they're coming in, I would prefer them all to come in

3 THE COURT: All right, we'll do that They can

4 all come in umedacted, then

5 MR BALLER: And I move their admission

6 THE COURT: The Court is, if I've not said it

7 before, is going to overrule the objection to 212, 215, and

8 216, and those will be admitted

9 MR BALLER: Thank you, Your Honor

10 (Plaintiffs Exhibits 212, 215, and 216 admitted)

II THE COURT: Now, I'm not sure 1ruled or

12 understand what the position is with regard to Defendant's

13 85 Is that being offered or is that --

14 MR. BIANCHI: Your Honor, it's the sarne number

15 You've taken care of it because basically it goes as 216

16 THE COURT: Great.



17 MR. BIANCHI: I've also noticed that plaintiffs

18 have introduced the same document under different numbers

19 THE COURT: I hadn~ noticed that they've done

20 that It may be on the exhibit list several times

21 MR. BIANCHI: According to my count, we at least

22 have the South Seas letter coming in twice already under

23 different numbers. That may just be -- I'm not saying I'm a

24 hundred percent right, but I was just trying to coordinate

25 I would ask this fiom the plaintiflS, there's a weekend
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coming up, if they could clean up their exhibit list so that

2 we can avoid this problem, it will speed our trial

3 immeasurably, Your Honor, if they would at least stick to

4 one set of numbers for one set of documents, because what's

5 occU!T'ing is we're running around trying to figure out what

6 document it is halfthe time, trying to figure out whether

7 it's been admitted or not

8 THE COURT: I would encourage both sides to do

9 that and I would also indicate that I don't intentionally

10 intend to let the same copy ofthe same exhibit come in

II twice.. If that's happened so far, we can take care olit

12 MS LARSON: We tried to do that, Your Honor We

13 will do that

14 MR BIANCHI: For example, on that particular

15 exhibit that I know of~ there's different versions ofit,

16 and obviously, they're different documents then



17 THE COURT: Ihat's right

18 MR. BIANCHI: Thank you Your Honor, I

19 interrupted. I just wanted to make sure the jury gets in

20 and Ms. Delgado got returned to the box

21 THE COURT: She can go up right now

22 MR BIANCHI: Thank you.

23 THE COURT: Have the jury step in, please.

24 COURT SECURITY OFFICER: Yes, sir

25 (Jury in)
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COURT SECURITY OFFICER: You may be seated

2 THE COURT: Mr Baller, you may proceed.

3 MR. BALLER: Thank you, Your Honor Good

4 afternoon, Ms. Delgado

5 THE WIINESS: Good afternoon

6 BY MR BALlER

7 Q Ms. Delgado, I believe that before the lunch break,

S we were discussing the tax stipulation Do you recall that?

9 A Yes

10 Q. And we had -- I believe you testified that there is

11 no disagreement between the parties that Comcast has not

12 paid property taxes for the years 2001 through 2005 on the

13 inside -- excuse me, on the home Iun wiring and home wiring

14 in condominiums in Collier County, but has paid property-

IS personal property taxes on the distribution system in

16 Collier County; is that correct?

17 A Conect



17 THE COURT: That's right

18 MR. BIANCHI: Thank you. YourHonor,1

19 interrupted. I just wanted to make sure the jury gets in

20 and Ms.. Delgado got returned to the box

21 THE COURT: Shecangouprightnow

22 MR BIANCHI: Thank you

23 THE COURT: Have the jury step in, please.

24 COURT SECURITY OFFICER: Yes, sil

25 (Jury in)
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COURT SECURITY OFFICER: You may be seated

2 THE COURT: Mr Baller, you may proceed.

3 MR BALLER: Thank you, Your Honor Good

4 afternoon, Ms. Delgado

5 THE WITNESS: Good afternoon

6 BY MR BALLER

'7 Q. Ms. Delgado, I believe that before the lunch break,

8 we were discussing the tax stipulation Do you recall that?

9 A Yes

10 Q. And we had -- I believe you testified that there is

II no disagreement between the parties that Comcast has not

12 paid property taxes for the years 2001 through 2005 on the

13 inside -- excuse me, on the home IUn wiling and home wiring

14 in condominiums in Collier County, but has paid property-

IS personal property taxes on the distribution system in

16 Collier County; is that correct?

17 A Correct
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articulate it that way, Let me ask a different question

2 You do payback analyses; right?

3 A Yes, we do

4 Q What is a payback analysis?

5 A Well, like any business, any business is in business

6 to be profitable and Comcast very often does what we term as

7 a payback analysis where we look at costs, investment

8 that -- the capital that we might be putting into a project

9 versus the subscribers that we may get in order to determine

10 the profitability of -- ofa project

II Q, And if you look at yow payback analyses, are you

12 able to determine return on investment, or is that not the

13 kind of information that a payback analysis will give you?

14 A, I've seen paybacks that will show us the return on

15 investment, Really, in some cases, when you spend capital

16 to build a project, for example, you may not actually see a

17 return on that investment for, you know, a period ofyears ,

18 So yes, I mean, that's information that would be reflected

19 Q Okay The loss of 1200 subscribers, you said, at

20 South Seas was an important development for Comcast; is that

21 conect?

22 A Conect

23 Q, And more specifically, what we're talking about at

24 South Seas is the loss of a bulk, an exclusive bulk sales

25 agreement; is that correct?
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1 A South Seas was a bulk account, yes

2 Q. And would you describe what that means?

.3 A That means that there was an agreement between us and

4 the association to provide cable selvices at a discounted

5 I ate to 100 percent ofthe units at the propelty

6 Q. Does that mean that 100 percent ofthe units must pay

7 for selvice, whether or not they choose to take it?

8 A That would be something that would typically be

9 between the association and the residents.

10 Q But between Comcast and the association, you would

11 expect a check that covered a hundred percent ofthe units,

12 whether or not 85 percent, 50 percent, or whatever of the

13 units were taking your selvice at anyone time; is that

14 correct?

15 A Yes Typically, when those agreements are

16 negotiated, the association will -- will ask that selvice be

17 delivered to a hundr·ed percent ofthe units 1don't know

18 how they handle collections between the residents, but -

19 but typically, that's how our agreements have worked.

20 Q And to your knowledge, has that been a source of

21 gripes on Marco Island, that form of bulk sales contract?

22 A That's not an unusual form ofbulk contract So-

23 Q. You haven't answered my question. Has it been -

24 A Has it been a gripe? 1haven't specifically heard

25 from customers that that's a gripe.. Does it -- does it corne
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up in negotiations? It may I understand that Mr Gaston

2 has somewhat of a different policy from his testimony

3 Q And what is that -- what's yow understanding about

4 that?

5 A. My understanding is that his arrangement with the

6 association is for the units that opt to have the service

7 Q. And you said, I think, a moment ago that you haven't

8 heard gripes frnm customers; is that conect, directly

9 frnm--

lOA Directly, yeah.

II Q. Have you heard it indirectly through Ms. Mello or

12 Ms Chrisann Folk?

13 A Most ofwhat I've heard frnm Ms.. Mello and Ms. Folk

14 was related to the rate, itself; and not so much related to

IS the hundred percent that usually is included in those types

16 ofagr·eements They've indicated, or they had indicated in

17 the past that the rates were an issue

18 Q Okay. Now, why is it important to -- strike that.

19 Is it important to have a customer take basic

20 service? And please explain what basic selvice is to

21 Comcast

22 A Comcast has multiple levels ofbasic service The

23 most preliminary basic service is what actually gets

24 services activated to the unit. You have to have basic. We

25 have to twn the service on for you to get that. Is that --
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I mean, basic selvice is sort ofthe basic product that

2 subscribers can take.

3 Q Okay And on the average, what is Comcast's rate for

4 basic selvice on Marco Island? And you don't have to be too

5 exact, just to give a ballpark of what we're talking about

6 I know this will vary fium place to place, high and low

7 A Bulk rates?

8 MR. BIANCHI: Objection, Yom Honor

9 THE WITNESS: Retaillates?

10 BY MR BALLER

II Q. Bulk rates for basic selvice

12 A. Bulk rates can lange. There are many things that are

13 factored in, so I'd like to explain that

14 Q. Please do

15 A. Contract telm, size ofthe community, possibly

16 initial investment, those types offactms I would say

17 that Comcast rates can range anywhere fi·om $6 a unit, $7 a

18 unit, to $20 a unit, depending on the type of propelty,

19 depending on the cilcumslances with each negotiation Each

20 is unique

21 Q.

22 A.

23 Q.

$6 a unit, did you say?

Yes

And how many propelties do you sell bulk selvice at

24 $6 a unil?

25 A Usually those types ofcommunities would be mOle like
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hotels, motels

2 Q. Well, let's take hotels and motels out and talk about

3 condominiums What would be the range ofhigh and low of

4 rates for bulk service, for basic bulk service?

5 A. I would estimate anywhere flom -- I believe we have

6 communities at the II, 12-dollar range up to the 20-dollar

7 that I mentioned before range

8 Q Let's use the bottom ofthe range, $11, okay? Now,

9 if you have a contract that requires the condominium

10 association to pay Comcast $11 for every unit in the

II condominium, okay, and someone would prefer to take service

12 flom Mar·co Island Cable, okay, and let's completely hold

13 aside questions of inside wiring. Let's say he is available

14 thmugh some sort of wiring arrangement to provide that

15 service Okay?

16 A Uh-huh

17 Q And now the customer already has to pay $11 for basic

18 service to you; is that COIrect?

19 MR. BIANCHI: Objection, Your Honor Vague

20 THE COURT: Basis?

21 MR. BIANCHI: Vague The question is the customer

22 is paying Comcast $11 That's not what the witness has

23 testified to.

24 MR. BALLER: All right, I'll modifY that

25 THE COURT: The objection's overruled, go ahead.
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BYMRBALLER

2 Q All right The association is ah'eady paying you $11

3 for every unit in the condominium That's correct? That's

4 my assumption, okay? I'm assuming this --

5 A lfit's on a bulk contract, the association would be

6 paying Comcast to deliver selvice to all the units, that's

7 correct

8 Q. Okay And would you assume that the association

9 would charge the customer's account $II? Would that be your

10 assumption?

II A My assumption would be that, that they would somehow

12 assess the residents for the -- for that

13 Q Okay. And ifa customer was in a condominium where

14 your assumption was cOITee!, that the association was

15 assessing the customers $11 each, each unit owner $11 each,

16 would the customer now have to pay whatever Mr. Gaston's

17 prices were for comparable service plus yom $II?

18 A Ifthe customer is being assessed, which I believe

19 that's probably how that is handled, and that customer made

20 the option and elected to have the other service provider,

21 then that customer would be making the decision that they

22 indeed want to do that So yes, that would be the case

23 Q Now, your services and Marco Island Cable's selvices

24 are fairly comparable; would you say that's true?

25 A I would say that the cable service is comparable,
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1 yes.

2 Q. And so why would -- and to help -- why would any

3 customer want to pay you $11, then pay $11 plus whatever

4 Mr. Gaston charges for comparable service?

5 A It could be due to maybe exclusive programming on our

6 line-up or -- I can't answer that question why somebody

7 would want to do that I just know that they -- they

8 would -- that's what they would do

9 Q Okay Now, suppose -- okay, and that's under the

10 assumption that the customer had a choice, because for some

11 reason, we've just assumed that it is possible for that

12 customer to choose Marco Island Cable and to be served by

13 Marco Island Cable.. We weren~ even talking yet about being

14 excluded because ofthis issue ofcontrol ofwiring or

15 anything like that?

16 MR. BIANCHI: Objection to the form ofthe

17 question.

18 MR BALLER: That's an assumption. That's what

19 I'm doing. I'm clarifying I'm going to now change the

20 assumption.

21 THE COURT: Wait a second Do you need a lUling?

22 I don't hear any question yet

23 MR. BIANCHI: Your Honor, he's narrating to the

24 witness

25 THE COURT: Ask your question The objection's
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I yes

2 Q And so why would -- and to help -- why would any

3 customer want to pay you $11, then pay $11 plus whatever

4 Mr. Gaston charges for comparable service?

5 A It could be due to maybe exclusive programming on om

6 line-up or -- I can't answer that question why somebody

7 would want to do that I just know that they -- they

8 would -- that's what they would do

9 Q Okay Now, suppose -- okay, and that's under the

10 assumption that the customer had a choice, because for some

II reason, we've just assumed that it is possible for that

12 customer to choose Marco Island Cable and to be served by

13 Marco Island Cable We weren't even talking yet about being

14 excluded because of this issue ofcontrol ofwiring or

15 anything like that?

16 MR BIANCHI: Objection to the form ofthe

17 question

18 MR BALLER: That's an assumption. That's what

19 I'm doing I'm clarifYing. I'm going to now change the

20 assumption

21 THE COURT: Wait a second Do you need a ruling?

22 I don't hear any question yet.

23 MR BIANCHI: Your Honor, he's narrating to the

24 witness

25 THE COURT: Ask yom question. The objection's
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sustained

2 BY MR. BALLER

3 Q. Okay.. If on top ofwhat we have assumed before there

4 are also significant issues ofaccess requiIing the

5 construction ofa secondary system, would the cost of

6 building a secondary system reflected in the rates make it

7 all but inconceivable that a customer would be willing to

8 take service flom Marco Island Cable?

9 MR. BIANCHI: It's overly vague, Your Honor Cost

10 ofbuilding what system?

II IHE COURI: Ovenuled If she understands it, she

12 may answer it

13 A I'm not sure I'm clear on the question. I'm sony

14 BY MR BAiLER

15 Q Okay We have -- we have discussed a hypothetical

16 and that hypothetical is that a customer has to pay Comcast

17 whether or not they want service flom Comcast, that's basic

18 service, and then would prefer to do business with Marco

19 Island Cable So we have concluded that in a MDU where the

20 association charges back to each unit the portion olthe

21 bulk service price that it pays to Comcast --

22 MR. BIANCHI: Objection, Your Honor

23 MR BALLER: -- that that--

24 MR. BIANCHI: Objection, he's narrating to the

25 witness. Ifhe's going to ask the question, he should ask
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the question.

2 MR BALLER: I'm just explaining where we are,

3 what ow hypothetical was.

4 THE WITNESS: I understand that part

5 THE COURT: The objection -- are you with him so

6 far?

7 THE WIINESS: Well, I understood what he was

8 explaining just now.

9 THE COURT: Ask your question

10 MR BALLER: Okay

11 BY MR BALLER

12 Q. Okay, so we start with that as a base IfMar·co

13 Island Cable now has to install a separate cable system in

14 order to reach those customers and recover costs ofdoing

15 that, do you imagine that it would be economically feasible

16 to do any business in an environment like that, in a condo

17 like that?

18 A I think you -- you know, you said ifhe had to

19 recover his costs, and in QUI' business, we make investments

20 and we go out and we offer prices that we recover our costs

21 and I would assume that, as a businessman, Mr Gaston would

22 do the same thing for his company and he would make the

23 investment and he would figure out in accordance with his

24 business what he would need to do to recover those costs.

25 Q Okay. So you're saying that he would add to what he
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would have to charge for his selvice enough cost to be able

2 to -- or enough in the prices to be able to recover his

3 costs; is that coneet?

4 A I suppose that would be one way that he could recover

5 his costs

6 Q What would be another way?

7 A Looking at different methods ofwiring, whether it

8 can -- whether you can do it through conduit or whether you

9 have to do it other ways. I don't know

10 Q. Okay, but your assumption is that one way or another,

II he'd have to recover his costs, right, or whether he has to

12 bore through concrete and create another building -- another

13 system--

14 MR BIANCHI: Objection, Your Honor

15 BY MR. BALLER

16 Q -- or some other method, but you assume as a

17 businessman he'd have to recover his costs?

18 MR BIANCHI: Objection to the fOlm olthe

19 question.

20 THE COUR1: Ovenuled

21 A I would say that that would be a normal business

22 practice

23 BY MR BALLER

24 Q. Okay. So recovering his costs, providing service

25 comparable to yours, and then on top olthat having the
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association unit owner have to pay your bulk service

2 agreement, your bulk service fee would create a tremendous

3 disincentive to Mr Gaston or any other provider of service

4 competing with you; isn't that true?

5 MR BIANCHI: Object to the fOlm of the question,

6 Your Honor

7 IHE COURT: Ovelluled

8 A. I would say that as with any business, there are

9 investments and you have to decide where it's profitable to

10 do business and where it's not profitable to do business and

II that's what we do in our business.. And if something is just

12 not profitable, we don't do it It just doesn't make

13 business sense, and therefore, it wouldn't be a smart -- it

14 wouldn't be a smart decision to do anything that didn't make

15 business sense

16 BY MR BALLER

I 7 Q Right And what you're saying, in essence, is that

18 the way you do business, the way Comcast does business with

19 exclusive bulk sales agreements and arrangements that

20 require the construction of secondary systems makes it very

21 infeasible or impractical for competitors to compete with

22 you? Isn't that the logic ofwhat you're saying?

23 A. No, I don't think that's -- that's the logic that I'm

24 trying to imply at all We've done post-wire I mean,

25 we've gone in and put our own cabling into buildings before
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I and I don't understand his business. I mean, I don't know

2 the details of his business, so I can't really answer yom

3 question You're asking me if his -- if it would make his

4 business not feasible. I don't know his business I know

5 my business. So I'm --

6 MR. BALLER: Okay, okay I'm going to move on to

7 another topic If you'd like me to do that, I'd be happy

8 to If you'd like to have a break, that would be fine, too

9 But this is a transitional point for me.

10 THE COURT: Anybody need a break?

II MR BIANCHI: Yom Honor, could we have a break?

12 THE COURT: You need a break?

13 MR BIANCHI: I do, Yom Honor

14 THE COURT: All right,fair enough. Ten minutes

15 Please do not discuss the case among yourselves or allow

16 anyone to discuss it with you or in yom presence

17 COURT SECURITY OFFICER: All rise for the jmy.

18 (Jmyout)

19 THE COURT: All right, ten minutes

20 (Recess fiom 2:10 pm to 2:26 pm)

21 THE COURT: Have the jmy step in, please.

22 COURT SECURITY OFFICER: Yes, sir

23 (Jmy in)

24 COURT SECURITY OFFICER: You maybe seated.

25 THE COURT: Mr Baller, you may proceed
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3 otherwise, that's what's in

4 MR. BALLER: We are just interested in these

5 three

6 THE COURT: May I suggest we had a ten minute

7 recess and fIrst two minutes is you guys talking about

8 exhibits. Try and do it over the recess

9 (Sidebar concluded)

10 MR. BIANCHI: Your Honor, may I go back on the

11 record?

12 THE COURT: You're on the record

13 MR. BIANCHI: Rephrase it, may we go back sidebar?

14 THE COURT: No

15 MS LARSON: Your Honor, may I approach the

16 witness to put this back in her binder?

17 THE COUR1: If that's the exhibits we're talking

18 about, you may.

19 BY MR BALLER

20 Q. Ms Delgado, are you familiar with an organization

21 called WCI Communities?

22 A. Yes

23 Q And do you recall whether in 2003 Comcast negotiated

24 agreements with WCI concerning three properties known as

25 Hammock Bay, Belize, and Vera Cruz?

754

AYes, I'm familiar with those.

2 Q. Was there a particular sequence in which those

3 documents were negotiated?



4 A !fmy memory selves me Iigbt, we did the Hammock Bay

5 agreement fust, and then the Belize and Vela Cruz, or -- I

6 believe those were done at the same time

7 Q Okay Would you please put in finnt of you

8 Exhibit 215, and at the top ofthis exhibit is your name; is

9 that correct?

10 A That is correct

11 Q. And would it be cOllect to assume that the sequence

12 ofthese emails is finm the bottom up, where the first email

13 was then forwarded by the recipient with additional text in

14 the middle, and evenl11ally that third email includes the

15 first two?

16 A Yes

17 Q. That's correct?

18 A. That is correct

19 Q So the propel way to lead these, fiom the standpoint

20 of chronology, would be to work finm the bottom up?

21 A. Correct

22 Q. Okay. So let's stalt with the email at the bottom

23 Who is Steven Kovacheff?

24 A Steven is the current development manager in the

25 Naples system.
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Q And who is Nikki Mello?

2 A Nikki Mello is a account executive who used to work

3 for Comcast who repoIted to Steven Kovacheff



4 Q Would you please lead the filst email into the

5 record, please?

6 A Yes Here is the Hammock Bay agreement, modified at

7 yOUI request to state that Comcast has the exclusive right

8 to use the owner's internal wiring, You'll notice red line

9 that I have removed some other language that again IefeIred

10 to our non-exclusive right Once you get your okays flam

II Comcast, ifyou want to call Stephen togethel to see ifhe

12 is okay with this change for Vera CIUZ and Belize, we can do

13 that together. Thanks

14 Q Okay. First ofa II, do you know who, ifyou want to

15 call Stephen together, who is Stephen?

16 A As I recall, that was the allomey that they were

17 wOIking with fOI WCI

18 Q. Okay And what is yom understanding ofthis very

19 bl ief email?

20 A My understanding ofthis email is that as is the case

21 with -- with every development, evelY property that we

22 negotiate, a conllact with, thatthele was a discussion back

23 and fOIth between the palties about Comcast's exclusive

24 right to use the owner's intemal wiring.. So this -- this

25 exchange would have been in reference to modifications that
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were happening at the time relative to the conllact that was

2 undeI negotiation.

3 Q Okay. And is it COllect to say that in this email,

4 Nikki Mello, who is negotiating a conllact, is saying that



5 she is sending her boss, Steven Kovacheff; a copy ofa .. an

6 agreement that was either previously agreed or narrowing in

7 a point .- near ing a point of agreement to add language that

8 would give Comcast an exclusive right to use the owner's

9 internal wiring?

lOA Yes. That would be my understanding, that they were

II still in those negotiations and this was a point of

12 discussion

13 Q And it appears from the sentence that Mr. Kovacheff,

14 in fact, suggested the modification; is that correct?

15 A. That's what the email indicates. I don't know the

16 exact circumstances, but yes, that's what's indicated here.

17 Q Okay Did Mr. Kovacheffhave a dotted line

18 relationship with you, as you described it before?

19 A Yes

20 Q. And let's now move to the second email, the one in

21 the middle, and would you read that into the record please?

22 A Yes Terese, here's the Hammock Bay agreement with a

23 couple of changes. Ifwe include language that gives us the

24 exclusive right to utilize the system during the term of the

25 agreement, then I believe we are safe fium Marco Island
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Cable. So we don't have to start fium scratch, we could use

2 this template for the two Mar·co Island properties We can

3 add this to our Monday stuff We are meeting at nine am.,

4 I think was the intention, a team .. at nine as a team and



5 ten is OUI conference call. Thanks, Steven.

6 Q Okay Well, that's pretty simple and

7 straightfOlward; isn't it? Ifwe do this, it will keep us

8 safe from Marco Island Cable; what did you understand that

9 to mean?

lOA I understand that to mean that if we have been given

II the right to use the owner's wiring, then we don't have to

12 wony about Marco Island Cable doing as they've done so many

13 times in the past, which is basically just coming in and

14 starting to use Comcast's wiring. So it means that we would

15 have the right to use the owner wiring and ifMarco Island

16 wants to service there, they can come in and put their own

17 wiring in.

18 Q Okay And now let's move up to the top emaiL Go

19 ahead

20 A And then I replied back, sounds like a plan Maybe

21 we can discuss following the two meetings below

22 Q Okay Now the third ofthese emails occUIred on

23 August 4th, 2003 COIrect?

24 A. COIrect

25 Q And did Mr Kovacheffrequire your approval before
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modifYing the contracts in the manner he was proposing?

2 A No, he did not require my approval for that

3 Q. But he wanted yom conCUIrence as by this time were

4 you in the regional office? You were a regional director of

5 commercial development?



6 A I believe in 2003 I was regional I believe the

7 other systems had been folded in.

8 Q Now let's move to Exhibit 212 But before I put this

9 up, let me ask you whether you recall what discussions may

10 have occUlred among you and Mr. Kovacheff and Ms. Mello, if

II she was involved, about the change in the language of the

12 Belize, Vera Cruz contracts?

13 A. Specifically, I don't recall, but based on the email,

14 there were a couple ofopportunities that it sounded like we

15 probably did discuss at the meetings mentioned in this

16 original document

17 Q Okay. But did you agree together to adopt the

18 language that was the subject of Mr Kovacheffs

19 recommendation and Ms. Mello' modification ofthe drafts?

20 A Yes, I believe we all agreed that that was the way to

21 handle this particular negotiations

22 Q 10 keep you safe from Marco Island Cable?

23 A. 10 have the exclusive use ofthe owner wiring.

24 Q 10 keep you safe from Marco Island Cable?

25 A 10 keep Marco Island flom utilizing it and haVing to
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I install their own.

2 Q Okay. Now, we're talking about Belize and Vera Cruz

3 here; correct?

4 A I believe those are two of the three that we're

5 talking about



6 Q Okay Well, isn't it true that there were dual

7 wiling systems at Belize and Vera Cruz?

8 A I was not aware that there were dual wiling systems

9 at the time that these discussions were going on at all I

IO don't think any olus knew that they were putting in wil ing

II for a satellite system, and what I've -- what I understand

12 now is that that dual wiling is intended for a satellite

13 system

14 Q Okay So let me step back, though, before going on

15 to the next question But you heard Mr -- I guess it was

16 Mr.. Boggs who was here yesterday who had -- no, it was -

17 yes, it was.. It was -- yeah, it was Mr Boggs who was there

18 who said that that system is not just for satellite. You

19 can use satellite or Marco Island or Comcast or any

20 combination olthose wires, but you're saying you didn't

21 know that at the time?

22 A I'm saying that we didn't negotiate the contract with

23 Mr Boggs We negotiated the contract with WCI, and at the

24 time, the intent was that Comcast was going to be using the

25 internal wiling.. I don't recall discussions or being
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advised that WCI was installing multiple systems. My

2 understanding was that they were going to install the

3 internal wiring, allow Comcast to utilize that dming the

4 term and then at the end olthe term, that would be theil·

5 wiling.

6 Q Okay, and how long was the term 01this agreement, by



7 the way, or these agreements?

8 A. I believe that these were 20 year non-exclusive

9 agreements

10 Q. And what about the exclusive right to use the

II internal wiring, how long were those?

12 A. Dming the term ofthe agreement, Comcast would be

13 utilizing that wiring. The agreements, themselves, however,

14 were non-exclusive agreements, and that way, anybody could

15 come in The owner wiring, though, was going to be utilized

16 for Comcast pmsuant to the agreement that we were

17 negotiating with WCI

18 Q Okay And so you assumed that this would keep you

19 safe from Marco Island Cable for 20 year·s?

20 A. I assumed that what they would do is it would allow

21 us to use the wiring uninterrupted and it would allow

22 Mr Gaston and his organization, ifthey wanted to, or if

23 even WCI was going to allow them to, to put their own

24 cabling in or make some kind of other provision with WCI to

25 have wiring put in for them as well
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Q. Okay. Now, we're talking about the Belize and its

2 sister, the Vera Cruz Now you saw pictmes ofthose

3 yesterday. Did you have any idea at the time you were

4 negotiating this what the Belize and the Vera Cruz were

5 going to look like?

6 A. I had a pretty good idea of what the communities were



7 going to look like because they're in a section of -- of

8 Marco Island that has velY similar existing buildings. So

9 if you've been down there, you kind of know what they look

10 like. So I was definitely familial with what the buildings

11 were going to look like

12 Q. You seriously believe that Marco Island Cable was

13 going to put in a separate system in those -- those

14 buildings?

15 A I believed that if Marco Island Cable wanted to

16 negotiate with WCI, that WCI had extended this in our

17 contract, to put in wiring, that if he wanted to talk to

18 them about doing the same, that he would celtainly approach

19 them about doing that

20 As it twns out, Marco Island Cable does selviee

21 the mass majority of both onhese properties.. They have

22 the larger number ofcustomers. So apparently, WCI did put

23 wiling in for both companies and both companies are there

24 Q I guess Mar·co Island CabIe was pretty lucky that that

25 was the case?

762

1 A I considered that we were pretty lucky that we had

2 exclusive use ofthe owner wiring during the term and we did

.3 not make that capital investment only to have that

4 investment taken away.

5 Q. Ihear·you Okay Now let's twn to Number 212

6 A Do we want to skip the email in between 01 -- there's

7 an email that's dated in between these. There's one the



8 4th

9 Q Yeah, okay..

10 A Then we have this email olthe 5th.

II Q. Okay, that's fine Let's do that Go ahead and read

12 this It's hard to read, but its text is -- go ahead and

13 read that, if you would, please

14 A. Okay Do you want me to read the entire email?

IS can

16 Q It's not very long and it's important, so please go

I 7 ahead and read it

18 A. Okay, this is an email fiom Nikki Mello to WCI

19 Communities. Craig, I'm sony I missed you the other day

20 when I visited WCI to pick up the Hammock Bay agreements I

21 was hoping to get a chance to meet with you in person, but

22 I'm sure we'll have another opportunity soon Getting the

23 Hammock Bay agreement finalized was a big accomplishment for

24 both WCI and Comcast We all worked very hard together to

25 come up with agreed upon language that Stephen Pierce felt
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comfortable with, and I'd like to start with an agreement

2 similar to the Hammock Bay agreement for Belize and Vera

3 Cruz rather than starting fiom square one again. I'm

4 sending you identical agreements, except for the names, for

5 you to review for these properties. Our situation on Marco

6 is very unique in that 99 percent of the MDD properties

7 there are bulk However, I understand that since the budget



8 was aheady put into place for Belize, WCI cannot sign a

9 bulk agreement for them

10 What I plan to do is approach the board as soon as

II you tum over, with your help in notifYing me when that

12 happens, so that I can present them with a proposal -- with

13 a proposal to bulk the property at a significantly reduced

14 rate My feeling is that they willjump at the chance to

15 pay a rate that is a discount ofover 60 percent below

16 retail rates for selvice

17 That being said, I hope we are okay with the minor

18 modifications that were made to the attached agreements from

19 that ofthe Hammock Bay agreement You will notice the

20 agr'eement is still a 20 year non-exclusive, as was Hammock

21 Bay, The only difference is that Comcast is asking for the

22 exclusive right to use your internal wiring without taking

23 over any ownership of that wiring Knowing that the

24 property is most likely going to be converted to bulk,

25 hopefully before CO, I'm hoping this will not be a
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1 problem, Please review the agr'eements and let me know if

2 you have any concerns or questions,

3 I would like to get these agreements executed in

4 short order so that we don't IUn into the same situation as

5 Hammock Bay where residents were already living there before

6 Comcast was able to provide services" I look forward to

7 talking with you soon Thank you for your time in advance

8 Q Okay, thank you



9 MS LARSON: Yow Honor, may I approach the

10 witness? We have her witness book, for whatever reason

II MR BALLER: You were putting back other exhibits

12 THE COURT: Sure

13 MS LARSON: Thank you

14 BY MR BALLER

15 Q. Now, Ms Delgado, I'm going to give you the -- you

16 have the Belize agreement in front of you?

17 A Yes, I do.

18 Q Okay. May I ask you to tum to Paragraph--

19 MR BIANCHI: Your Honor, could we have the

20 exhibit number?

21 THE COURT: Please

22 MS LARSON: 8

23 BY MR BAUER

24 Q. Ms. Delgado, is the last sentence of Paragraph B,

25 Subparagraph B at Paragraph I, which is before you there,
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the last sentence there, is that the language that

2 represents the exclusive right to use that we're talking

3 about? And please, if it's -- ifthat's so, please read it

4 into the record

5 A

6 Q.

7 A

Yes, I believe that that is

And so would you please read it into the record?

Yes, sir Company agrees that maintenance, service

8 for the owners system shall be available to the owner upon



9 request at the company's then cmrent rates for labor and

10 materials Owner hereby authorizes company the exclusive

II right to utilize any and all portions of owner's system as

12 needed to deliver the services within and throughout the

13 premises.

14 Q. Okay. So I actually meant only to read the last

15 sentence, but since you've read the one before, let me ask

16 you a question about that

17 A I didn't see the periods Sony

18 Q. Okay. No problem, no problem. The sentence before

19 indicates that maintenance was not -- you were not providing

20 maintenance free in this instance; is that cOITect?

21 A Correct And in this instance, both parties agreed

22 that the owner system would be maintained by the owner

23 unless they wanted us to do the work, and then they would

24 let us know.

25 Q. Okay And the pluase "as needed to deliver the
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services within and tluoughout the premises" you have

2 testified that the day before when you had this exchange

3 with Steven Kovacheffyou were not aware that the Belize had

4 dual cable systems; is that correct?

5 A At the time that we were negotiating this, I don't

6 believe any of us knew that there would be dual systems. So

7 the wiring -- of comse we were assuming it was going to be

8 one wire and it turned out it was multiple wires So it

9 really was kind ofthe best of both worlds because with the



10 one wire, we can obviously deliver services pursuant to this

II agreement with no intenuption.

12 Q. Okay. Could we now move to the next sequence of

13 emails on Exhibit 212, and would it be fair to say that the

14 same convention that we discussed before, that one reads

15 ftum the bottom up to get the context, is the way to do

16 this?

17 A. Yes

18 Q Okay So let's start with the bottom one, and we

19 have here an email ft·om Ms Mello to you and to Steve

20 Kovacheft, and this time, the subject line reads, Belize and

21 Vera CIUZ WCI agreements Now, we haven't been focusing on

22 Vera Cruz, but was it your understanding that you were

23 negotiating both the Vera Cruz and Belize contracts

24 simultaneously?

25 A. Yes, that was my understanding They're on the same
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point there in Marco where there -- there's multiple

2 buildings there. So yes, it's a sister property

3 Q Okay. Now, would you kindly read the fu·st email

4 into the record?

5 A Yes Nikki WIites, just thought I would pass along

6 that these -- that I received these signed agr·eements today

7 by courier Craig called me and left me a message telling

8 me that he had Stephen take a look at them and he made only

9 minor changes that he thought we would not object to, and in



10 the interest of expediting the whole process, Craig went

II ahead, signed them and sent them to me. Changes do not look

12 like a problem to me at aIL He was kind enough to send us

13 the red lines along with the signed agreements What's

14 really good is that either they did not catch or they did

15 not care that we asked to be granted the exclusive right of

16 their internal wiring for the term ofthe 20 year

17 non-exclusive agr·eement I will process the files along

18 with the red lines enclosed for Steven to review when he

19 gets back, but again, I don't think they will be a problem.

20 I guess Stephen Pierce appreciated the little thank you note

21 and Comcast mug I sent him after Hammock Bay because he

22 certainly got right on this one for us And then there's a

23 computer smily face So

24 Q

25 A.

Okay Go ahead and fmish

Ihis is a total of271 units.
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Q Okay Who is Craig?

2 A Craig is the WCI person that was previously emailed

.3 in Nikki's prior email that she negotiated the contract with

4 at the property, along with Stephen Pierce, who is the

5 attorney mentioned in this email that looked at the

6 agr·eements and made a few minor changes

7 Q. Okay. Now, the sentence, what's really good is that

8 they either did not catch or did not care that we asked to

9 be granted the exclusive right to use their internal wiring

10 for the term of20 years, 20 year non-exclusive agreement,



11 exclamation point, what did you -- what was yOUl reaction to

12 that sentence?

13 A Well, my reaction is I didn't -- and I don't really

14 understand what her intentions were when she wrote that

15 Nikki is a sales executive. She works on commission

16 Obviously any sale that she can -- can secure is a good

17 thing for her. You can see she was obviously excited,

18 exclamations and smily faces included.. So I don't know, but

19 previously that point exactly is what she referred to in the

20 email I just read to you So I would assume that they felt

21 it was acceptable because he reviewed it with their

22 attomey, Stephen Pierce, according to this email So I'm

23 not sUle exactly what or why she pointed that out But

24 Q. Did you ask her?

25 A No. I mean, we discussed that that would be the way
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that we wanted to proceed, and I think she was happy that we

2 were able to do that in this agreement We did not have to

3 do the intemal wiring We had the exclusive use ofthe

4 owner wiring, and I think she was just excited that -- that

5 that change made it tluough

6 Q But what she was refelTing to in this sentence is

7 that they either did not catch or did not care that we asked

8 to be granted the exclusive right to use their intemal

9 wiring for the term of20 years, that's what she was excited

10 about; is that correct?



11 A I think she was excited that she received the signed

12 agreements today by courier and that the changes seemed

13 minor She mentions that she wasn't sure what their

14 reaction was to the fact that we were requesting the

15 exclusive use of the wiring and she's pretty clear that she

16 wasn't sure ifthey eitherjust overlooked it or if they

17 just didn't care about it She pointed it out to WeI

18 specifically to make sure that they were aware of it in the

19 August 5th email that I read earlier She very specifically

20 mentions that that's a change in these documents.

21 So he was obviously aware of it, and I'm sure if

22 they had any concerns with that, he would have addressed

23 that with his attorney. So my -- I would look at this and

24 think that their attorney obviously must have known and

25 thought it was okay Maybe their attorneys knew that they
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were putting in multiple wires I don't know. At the time,

2 we didn't, but

3 Q Well, let's pursue that for a second Is it possible

4 that they did not care because the language, as needed to

5 operate the system, in a building where there are dual

6 systems means that you would not need to use the system that

7 a competitor would use, so is it that -- is that possibly

8 why they did not care? Let's use that one

9 A I believe it's possible that they did not care

10 because maybe they knew they were putting in multiple

11 systems and they gave us the exclusive right to use one, and



12 that's all we were wonied about.. So we've -- we've been

13 very satisfied with these agreements and have had no

14 complaints whatsoever And again, we compete there. We

IS both have cable customers. Marco Islaud Cable has, I think

16 somewhere upwards of 122 customers I think Comcast has,

17 like, 28. But we're there aud we're competing and we're

18 satisfied with how these agreements worked out

19 Q Did you share Ms Mello's feelings as expressed by

20 this paragraph, this sentence?

21 A No

22 Q. No? In what way didn't you?

23 A. Well, I don't know if she's saying either they didn't

24 catch it -- I'm not sure She seems to be questioning it

25 I didn't question it because we had all had discussions with
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it and I knew that she had been having discussions with WCI,

2 so

3 Q Okay. But you didn't say to her, look, we're talking

4 about entering into a 20 year relationship with these

5 people, find out whether they didn't catch this You didn't

6 say that to her?

7 A No, because I know that I've worked with WCI in the

8 past, as I have with other large developers, and I feel very

9 certain that they've got a lot of attorneys that are not

10 going to allow language to slip through that theyle not

II satisfied with. And in addition to that, in addition to



12 Nikki mentioning it to Craig Klingensmith ofWCI, Craig also

13 told her that he -- he left her a message and said that he

14 had reviewed it with his attorney and his attorney made

15 changes. So they obviously reviewed the document and went

16 through and made whatever changes they felt were needed

17 Q Okay Well, let's just assume that it's either they

18 didn't care or they didn't catch it. Either way, you got

19 your language in --

20 MR. BIANCHI: Objection, Your Honor It calls for

21 speculation.

22 MR BALLER: I'm asking her to assume. She can

23 correct that if she wishes

24 THE COURT: Well, I don't know what the question

25 is, so let's --
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MR. BALLER: Yeah, I haven't finished it, in any

2 event.

3 BY MR BALLER

4 Q Let mejust say it's immaterial which ofthe reasons

5 were, they did agree with it and you didn't know at the time

6 that there were two -- or dual systems there, so you

7 assumed -- is that correct that you assumed that you would

8 be safe from Marco Island for 20 years now? Is that

9 correct, based on the string of emails?

lOA I -- my feeling on this was that we would be safe

II from Marco Island using that cable that we had been given

12 the use of It's a non-exclusive agreement. So in terms of



13 being safe from Marco Island and not having to compete with

14 them, absolutely not Comcast has wired and maintained

15 properties all over the place and Marco Island is utilizing

16 that wire in many, many cases Comcast made a decision that

17 we would negotiate with WCI to not have that happen in these

18 cases We would let WCI, ifthey wanted to choose Comcast,

19 and apparently they did, that we would allow them to put in

20 the wiring, we would allow them to own it, we would have the

21 agreement completely non-exclusive, allowing other providers

22 to either put their own in -- these were new construction,

23 too, by the way. So to either put their own in at the time

24 or make some other provision So that would be --

25 Q Okay And you were in the courtroom yesterday when
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we passed around the magazine that was admitted into

2 evidence showing what Belize looked like and presumably its

3 sister, Vera Cruz, and you're saying that you expected Marco

4 Island Cable to build a separate system there to be able to

5 compete?

6 A. Actually, the buildings were still under consttuction

7 and it would have been extremely easy to do that It was a

8 pre-wire situation, not a post-wire situation The

9 buildings were under constIUction. Pre-wire is very

10 different than post-wire Pre-wire means the walls are

I I open, everything's open Our agreement was non-exclusive

12 and therefore, they could have been in there, and we assumed



13 they were in there, talking to WCI So yes --

14 Q. Okay -- I'm sony, 1didn't mean to intenupt So

15 let's now move up the chain and discuss the email of

16 August 19 at 4:46 pm. And please -- and that's from you

17 Ihis is your response, your contemporaneous response to

18 Nikki Mello and Steven Kovacheff; all right? Go ahead and

19 read it, please.

20 A Okay. Great news I'm glad we made that change to

21 the language It certainly does not hurt to send follow-up

22 notes and prizes like the one you sent Stephen Pierce.

23 Let's scratch these two off our at-risk prqjects we're

24 working on 1do not think it's important for technical to

25 be involved with monitoring Marco Island Cable activity in
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these two. I want to make sure the lock boxes are locked,

2 also that they are tagged with property of Comcast stickers

3 on our equipment Our contract allows us the exclusive use

4 of the system during the term. If Marco Island Cable wants

5 in, they must post-wire, including inside the units. If we

6 inadvertently allow him to slip in and start using the

7 wiring, it will be very tough to get him out ofthere with

8 a -- without a major court battle Based on my conversation

9 with Gaston during our trip to Cozumel, I know he intends to

10 be in Belize Let's discuss I hanks, Ierese.

11 Q Okay.. Let's scratch these two off· our list of

12 at-risk projects we were working on What is your at-risk

13 list ofprqjects?



14 A As I'm assuming with most businesses, you look at

15 your customer and your client list We keep a list ofall

16 afoUl customers, when their contracts are expiring We

17 evaluate as those contracts are either coming up for renewal

18 or being built in a new construction situation, we evaluate

19 the risk ofthose as we're trying to negotiate

20 I realize that there might be a conception out

21 there that cable TV is not a competitive business,

22 especially where there might be only one franchised operator

23 to choose from, but in commercial development, we look at

24 the business very different than that It's a very

25 competitive business. There are other providers. There are
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satellite companies There are franchised operators

2 There's -- there's a lot of potential competition That

3 competition puts the existing properties at-risk of going

4 somewhere else and it puts the new build properties at-risk

5 of going somewhere else. So the at-risk list obviously on

6 Marco, it's pretry clear with 91 percent ofthe market that

7 Mr Gaston's a fantastic competitor, and these new build

8 properties were -- were definitely on our list They were

9 on the list of potentially us not being able to provide

10 service

II Q And in this instance, you did not negotiate for an

12 exclusive right to provide service; correct?

13 A Correct



14 Q What you negotiated for instead was an exclusive

IS right to use the internal wiling; that's correct?

16 A Conect You know, there are probably, just like

17 there are with just about every contract that's negotiated,

18 there's backs and forths with the developers, and the

19 developer may have been the one that wanted it to be a

20 non-exclusive agreement, which we were fine with I know

21 our primary issue was we wanted to be able to use that

22 internal wiring and know that we weren't spending the money

23 to put that wil ing in only to not have the use of it

24 Q Okay And let's move up now to the third email on

25 this chain and that is from Nikki Mello back to you and
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Steven Kovacheff Go ahead and read it, please.

2 A Did you want to move it?

3 Q Oh, I'm sony. Of cOUlse I want to--

4 A It's actually larger here than it is here.

5 Q Okay

6 A. Nikki WIites, I will be vely specific in my work

7 order to conslIuction and I'll talk to them about it as well

8 to make sUle they understand My intention is to work with

9 Craig, and as soon as they turn over to the association, I

10 would like to get them bulk so that we don't have to wony

11 about Marco Island Cable moving in on OUI territory, as we

12 know he willlIy to do. Craig knows this to be my

13 intention, which is why I think he pushed through the

14 conlIacts without a lot ofchanges 111 keep you posted on



IS when I hear they will tum over so that we can agree on a

16 rate to go to them with I think as long as it's fair,

17 Marco fair, we won't have to go lower than what we want to

18 for 2004, unlike some ofthe win-backs we're trying to get,

19 because we'll have a brand new contract and show him that it

20 gives us the exclusive wiring usage Thanks

21 Q. Now, did you agree with this statement, or with

22 Ms Mello on this, on what she said in this paragraph?

23 A To a certain extent I said, "Thanks, Nikki. Let's

24 be sme not to wait until trun-over Marco Island Cable

25 will slip in there long before that, I feel certain
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Steven, just to be safe, can you add this topic to your

2 commercial development technical meeting with Mike

3 Davenport? Thanks, Terese"

4 Q Let's go back to the sentence in Ms Mello's email,

5 and I'd like to ask you about that I think as long as it's

6 fair, Marco fair, we won't have to go lower than what we

7 want to for 2004, unlike some ofthe win-backs they're

8 trying to get because we'll have a brand new contract to

9 show them that gives us exclusive wiring usage

10 What do you think that Ms Mello meant by that

I I statement?

12 A I'm certain that she was talking about the rate, the

13 bulk rate, when she says as long as it's fair, Marco fair

14 Mar·co Island Cable has been obviously very successful with



IS very, very low bulk rates. So one of our competitive

16 stIategies, obviously, to tIy to save our business and win

17 new business is to bring our rates down. Obviously that

18 means cutting into profits, but we want to have our

19 business, we want to save it, and so I'm sure that she's

20 referring to rates here.

21 Q Okay. Now, we won't have to go lower than what we

22 want to for 2004, unlike some ofthe win-backs we're tIying

23 to ge! What is the comparison that she's drawing? Unlike

24 what?

25 A I'm not a hundred percent clear on what her
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comparison is. I believe that she's probably referring

2 to -- remember, Nikki Mello is an account executive. So

3 she's following a marketing stIategy that we're tIying to be

4 competitive and being out there, in the case ofsome ofour

5 win-backs.. And when I say win-backs, I mean in the

6 continuing effort to grow the business and to talk to

7 customers that maybe are not with Comcast but at some point

8 may be in the future That would be considered a win-back

9 for Corneas! We may have served the property in the pas~

10 we don't service it now. Ifwe service it in the future, we

11 would have won it back So that's what win-back means

12 Q And so she says you won~ have to lower your· rates at

13 these properties to the level that -- unlike some of the

14 win-backs we're trying to ge~ because we'll have a brand

IS new contIact to show them that gives us exclusive wiring



16 usage. What did she mean by that?

17 A Well, on our win-back strategies, one ofthe things

18 that we've done, because we're already servicing those

19 communities, ifwe've given an incentive or a month free or

20 something to win them back, I'm assuming that she may be

21 talking about the differences between that

22 Ihis would be a brand new bulk contrac~ so

23 whateveI that might be might be negotiated at that time with

24 the customer Also, I would assume, based on this -- and

25 just based on in general, Nikki had probably been given
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guidelines as to, you know, Jates She's the account

2 executive, so she would -- she would tmn to us to say,

3 hele's where you need to be within rates and ifyou want to

4 do anything other than that, you need to discuss that and

5 get approval for that So

6 Q. Well, I'm trying to understand what she means that

7 because we'll have a brand new contract to show them that

8 gives us exclusive wiring usage.. How does -- what does

9 "because" mean in that sentence?

lOA, I can't say what "because" meant. Nikki wrote this

II email and I just can't speculate on that

12 Q May I -- let me suggest something and then you tell

13 me whether you agree with it or not Could it be that

14 Ms Mello is saying that because Mr Kovacheffinstructed

15 her to put an exclusive right to use clause into the



16 agreement and with yoUl consent, Comcast did, now that you

17 have exclusive wiring usage, you don't have to lower yOUl

18 rates as you might otherwise have had to do in these

19 win-back situations? Is that -- is that what she meant or

20 is that what it might mean to you?

21 A I don't think that that's what she would have meant

22 I don't think that that would have been the -- the intent

23 I think that typically, when we negotiate a contract, you're

24 negotiating the main, the main contract that includes the

25 bulk information and its all there I think what she was
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saying is we already have the base agreement, the right of

2 entry agreement to provide services there, possibly -- and

3 again, I can't speculate what she meant It was her email

4 Possibly what she meant is that it would be just the bulk

5 rate that they would have to negotiate

6 Q. Okay. Okay, now, at the time this email exchange was

7 occurring, were you aware of the dual systems at the Vera

8 Cruz and Belize?

9 A No, I was not aware at all

10 Q When did you become aware ofthat?

II A I don't remember exactly when I actually had visited

12 the property in my preparations, saw what I believed to be

13 two lines, each tagged. I'm somewhat familiar with this

14 description, as we've seen here I also saw plenty of empty

15 horne run conduits, as well, that are in this building, but

16 primarily, what I noticed is that there are two



17 Clear ly, we realized that there are two because

18 Mr Gaston also services there and he has the majority of

19 the customers and, as I mentioned, Comcast is satisfied with

20 this agreement. It has never had any contention or any

21 problem with Marco Island Cable being there because we have

22 exclusive use ofthe owner's system, and that's really all

23 we requested in this -- in this contract

24 Q Never had a problem with Marco Island being there?

25 A Well, obviously we would much rather the customers be
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our customers, from a competitive standpoint and from a

2 business standpoint Our preference would be that customers

3 would choose Comcast So I guess in that respect, I

4 could -- I guess you could say that the natural instinct

5 would be unfortunately, he's there and he's got the majority

6 of the customers So

7 Q So when -- when, approximately, was the fu'st time

8 you went ro Belize, saw it with your own eyes?

9 A The first time that I went there and saw it with my

10 own eyes, I'm not sure that there were even residents living

II there, But I don't recall There may have been some

12 residents thele It was very early, and I saw it only from

13 the outside, not flum the inside

14 Q, Okay, but I'm --let me clarifY, I'm asking, when

15 did you come to know for the first time that there were dual

16 systems at the Belize?



17 A Probably, to actually see it and confirm it, as soon

18 as I saw it tagged, which has only been recently But also

19 knowing that Mr Gaston has customers there and that's not

20 interfering with our wiling, so this is not a situation

21 where if a customer did choose to come to Comcast, it would

22 interfere, and that's been quite some time I think right

23 from the beginning, he must have negotiated to be in there

24 at the same time as we were, and I don't know, he may even

25 have an exclusive use ofa piece of wiring in there, as
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well

2 Q To your knowledge, did employees ofComcast ever tell

3 Mr. Gaston that he could not provide service at the Belize?

4 A I believe in some document that I've seen here, or

5 maybe it might even have been -- I'm sony, I apologize. It

6 might even have been fiom Mr. Gaston's testimony.

7 MR BIANCHI: Your Honor, if-- may we have a

8 sidebar?

9 THE COURT: Is there an objection to something?

10 MR. BIANCHI: I believe the witness has been

II invited to go into subject matter I just want to make sure

12 that we follow the Court's prior rulings

13 THE COURT: You may come to sidebar.

14 (At sidebar, Court and counsel present)

IS MR.. BIANCHI: Your Honor, we had a prior sidebar

16 with -- I think that the document that the plaintiffis

17 going to is 212, which is my letter regarding Belize



18 just want to make sme that we follow the prior Court's

19 ruling with respect to the use of that letter

20 THE COURT: Do you have it?

21 MR. BALLER: The letter's been admitted into

22 evidence

23 MR. BIANCHI: It has, but it came with -- with the

24 issue ofhaving to do with litigation and I want to make

25 sme that we follow the Court's prior rulings with respect
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to that

2 THE COURT: Has the letter--

3 MR BIANCHI: Been admitted, it has, Your Honor

4 But obviously he's inviting the witness to talk about the

5 lettel The jury's already heard about the letter,

6 MI Gaston's dilect But the Court also directed counsel

7 what he could ask, not ask about the letter The letter

8 doesn't threaten litigation. That's what the Court

9 admitted This is a waming to Marco Island Cable not to

lOuse Comcast's wires it has on Belize; that's all And I

II just want to make sme that before counsel comes forward and

12 says, weren't you threatening litigation with Marco Island

13 Cable, the whole purpose that the letter came in was that it

14 didn~ threaten litigation, and I just want to make sme we

15 follow the same --

16 MR. BALLER: I have no intention ofusing it for

17 the purpose that M:r. Bianchi suggests



18 THE COUR1: Okay

19 MR BIANCHI: Thank you, Your Houor

20 (Sidebar concluded)

21 BY MR. BALlER

22 Q I would like to see if! can go back to where we were

23 a few minutes ago You didn~ know at the rime of this

24 email string that there were dual systems in the Belize?

25 THE COURT: Mr Baller, how many times are you
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going to ask that question?

2 MR BALLER: Okay. You're right; you're right

3 BY MR BALLER

4 Q Can we pinpoint in time, by year ifnecessary, and

5 then fine tune, when you came to learn that there were dual

6 systems in the Belize?

7 A No, I just don~ know exactly when I came to learn

8 that It's just not a date that I -- that stands out for

9 me From Comcast's perspective, the fact that Mr Gaston is

10 there providing service has never intenupted Comcast's

II ability to provide services So we're providing services on

12 the property to residents He's providing service.. The

13 date that we discovered there was a dual system is just not

14 a date that I know.

15 Q. Did you know it by 2005, January, 2005?

16 A I would say that by then, yes, we knew that, that

17 there were more -- more home runs and dual system in there

18 Q. How about mid 2004?



19 A If! could give you a date, 1promise, I would give

20 you a date. I just -- I don't know I feel certain that

21 probably I knew maybe a little bit later in terms of a

22 confirmed understanding of it I'm certain that I knew that

23 probably later than ow technical staff, who would be

24 on-site and who would see it

25 Q. Okay. Let me ask you to take a look at Plaintiff's
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Exhibit II, please And can you identitY this document?

2 A. Ihis is a legal document Oh, sony, guess I should

3 look here. Yes

4 Q. What is this document?

5 A I his is a document flam White & Case to Louis

6 D'Agostino regarding Belize, flam Mr Bianchi flam

7 White & Case

8 Q And you received a copy of this letter; conect?

9 A Correct.

10 Q And was this letter written in June of2004,

II June 22nd, to be exact?

12 A. Based on the date on the letter, it was written that

13 day

14 Q Okay Does this letter fl·esh your recollection as to

15 when you found out there were dual systems?

16 A

17 Q

18 A

If I could just take a second and read it

Please, by all means.

I don't see that the letter indicates that there are



19 dual systems. I think it just states that Comcast does not

20 own the owner wiring and that Comcast has the exclusive

21 right to utilize the wiring pursuant to the agreement.

22 Q Okay So that doesn't help you -- let me ask the

23 question directly You don't know whether you knew at the

24 time this letter was written whether -- let me say that so

25 that I don't imply the wrung thing.
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You can't teU from this letter whether you knew

2 at the time this letter was written whether there were dual

3 systems at the Belize?

4 A This letter's simply refelling to our agreement with

5 WCI stating that we have the exclusive right to use the

6 service, to use the wiring And it goes on to say ifMarco

7 Island should choose to provide service, that they should do

8 so without interfering with the wiring that Comcast is

9 utilizing.

10 Q Okay When did service at the Belize begin for

II Comcast?

12 A I don't know the exact date that services commenced

13 I believe in -- I believe in late 2003

14 Q. Okay

IS A It may have been earlier. I'm not sure

16 MR BALLER: Okay, thank you I'm ready to move

17 on to another topic. May I approach the bench with

18 Mr Bianchi, please?

19 THE COURT: You may



20 (At sidebar, Court and counsel present)

21 MR. BALLER: I now have a series of exhibits that

22 contain financial information, and before getting into this

23 information, I want to be sme that I'm handling it the

24 right way And may I suggest that Mr. Bianchi and I take a

25 few minutes to look at the information to find out whether
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he has objections to it's use and then perhaps we can

2 eliminate some of these linm his list ofconcerns

3 MR. BIANCHI; I have no problem with that, Your

4 Honor I've always just asked, give me a heads-up if you

5 want to use a business document, could probably take care of

6 any problem that we would have with it

7 THE COURT: Can you go ahead and do that here?

8 MR. BIANCHI; It wouldjust take a few moments, if

9 it's okay

10 THE COURT: Go ahead

II (Pause in place, discussion offrecord)

12 MR. BIANCHI: Your Honor, we have no objections

13 with these. It just dawned on me with respect to the

14 previous letter, we had moved to keep it out because ofthe

15 issue ofthe litigation, but the Court ruled that it was

16 admissible. I think I may have misspoken when I argued the

17 last objection And I just want to make sme that that's

18 clear

19 THE COURT: All right. What was clear is it was



22 MR BIANCHI: No objection, Yom HonOi

23 IHE COURI: Let me make sme I've got the nmnbers

24 right 112,118,95,63,66, and 121 With 112 there's

25 three separate Bates numbers
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MR BALLER: Correct I move the admission of all

2 those documents

3 IHE COURI: All right Ihose exhibits will be

4 admitted without objection

5 MR BALLER: Ihank you

6 (Plaintiffs Exhibits 63, 66, 95, 112, 118, and

7 121 admitted)

8 BY MR BALLER

9 Q. Ms. Delgado, eaIlier you testified that Comcast does

10 what you called payback analyses to determine whether -- let

II me stop there and let you -- let you, instead, characterize

12 what payback analyses are for Comcast

13 A As I've mentioned earlier, we do a payback analysis

14 when we're looking at investing capital into a pr~ject,

15 whether it be a new build project, an existing project. And

16 this would be an example olthe type ofpayback that --

17 analysis that we use

18 Q Okay And am I correct that you testified that yom

19 reasons for having exclusivity are to ensme that you ar·e

20 able to -- that you are able to make a retum on yow

21 investtnents in properties?



22 A That's correct

23 Q. Okay.. Now, this is very. hard to read, so I will try.

24 to use the maguifying function as well as possible. I'm

25 going exactly the wrong way
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Okay, looking at the top ofthis agreement, do you

2 see there the project name, Belize, start date 6/20/2002?

3 Is that what you're seeing, too?

4 AYes, that's 6120 or maybe 5/20, but

5 Q. Okay And so this fust block of capital cost

6 summary., where would I look there to find Comcast's

7 investment in cable home wiring or home run wiring, ifthat

8 were a capital investment that Comcast made at that

9 property?

10 A At this property, there wasn't such a thing. Some of

11 that may actually be included in plant miles Some ofthat

12 would also be included down in pre-wires It looks like

13 this payback analysis, they probably just took the -- the

14 figure that engineering gave them and just plugged it in

15 under plant miles within project

16 Q Okay. So in this particular case, am I right in

17 reading the 20 year ROE next to the block here, right there,

18 see where my finger is?

19 AYes, I see yoU! finger.

20 Q What does that mean?

21 A 20 year Right Of Entry. agreement is what was being

22 proposed under this particular analysis



23 Q Okay, and are these numbers absolute numbers or are

24 they thousands or what are these numbers?

25 A Those would be absolute numbers.
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Q. Okay. And so the total capital coustruction, the

2 total capital costs are 17,850 for that project; is that

3 COIrect?

4 A That is correct

5 Q Okay So let's now move down and annual pr~jections

6 are plant extension, total construction, 17,850 in year one

7 and no further -- no further construction expenses for the

8 next ten years; is that correct?

9 A Right This is --

10 Q For the ten year period?

II A. Right. This would be an MDU, and once it's

12 constructed, there wouldn't be construction cost

13 Q No maintenance cost?

14 A We don't put the maintenance costs in here

15 Q Okay. Where do you put maintenance costs?

16 A As you work down in the document, you'll see that

17 there's an operating cash flow line and that factors with

18 the--

19 Q Let me get with you so that you can point to it and

20 describe what it does. I'm sorry, here, you literally can't

21 see the forest for the tr·ees But go ahead Am I showing

22 enough for you to work with?



23 A. Yes, yes. I'm fiuniliar with this Basically, this

24 analysis that we use is very much a snapshot It does not

25 contemplate every little situation here and there It's a
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quick analysis that we utilize What we do is we look at

2 what the operating cash flow -- we've got estimates that we

.3 use based on what activities, what programming costs, what

4 operating costs we're going to incur, and that's what we

5 utilize in our analysis

6 Q Okay So if! may go down to the bottom line ofthis

7 block here, do you see under the column Year I, $14,268

8 cumulative cash flow right there?

9 A. Yes, I see that

10 Q. Let me get a pen so I can make sure the jury is

II following us. Right there That line?

12 A Yes, I see

13 Q. Okay Does that indicate to you that your payback is

14 profitable in year· one and then continues to be profitable

15 from that point forward every year?

16 A Yes Based on the assumptions in this particular·

17 analysis, if you go back over towards the left-hand side of

18 the page, you can see that they -- when we did this

19 analysis, which would have been pre-construction, we didn't

20 factor in whether or not Mar·co Island Cable would be there.

21 We wouldn't have been considering that, so we just assumed

22 an average basic penetration. As you can see, whoever

23 created this payback analysis used 75 percent That



24 obviously is not the case, so obviously we've never made

25 these kind of profits there, but when this initial analysis
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was done, that's how it was generated

2 Q. Okay So when you developed this, you assumed that

3 you would have no costs for cable home wiring or cable home

4 run wiring and you would begin to show profit fiom year one

5 and that profit would increase to 170,673 cumulative over

6 the ten year period; is that correct? Reading down column

7 10, 10 year?

8 AYes, that is correct

9 Q. Okay. And so at least as you plan this out, you did

10 not need a 20 year right ofenny, exclusive right of--

II exclusive connol of the inside wiring in order to recover

12 your capital investment; is that -- is that nue?

13 A I would say that that is definitely nue That was

14 one ofthe reasonings behind wanting to negotiate the use of

15 that wiring

16 Q. I'm sony -- I'm sony, I didn't understand that

17 thought the conclusion here was that you projected getting

18 positive cash flow in year one and my question was, under

19 those circumstances, did you need a 20 year exclusive right

20 to use the intemal wiring in order to protect yom

21 investment and show a positive return on yom investment?

22 A No, no. In that case, that was the term that was

23 negotiated between WCI and Comcast That was the term both



24 parties agreed to. So I'm sure that was factored in when

25 the analysis was looked at But deaI1y, when you asked if

796

we needed a 20 year agreement, that was what was negotiated

2 between both parties.

3 Q. Okay I didn't ask you whether it was negotiated or

4 arrived at any other way than through negotiation. I'mjust

5 simply asking whether the justification that you gave

6 earlier that the reason for doing payback analyses, among

7 others, is to determine whether your profit -- your project

8 would tmn profitable, and one ofthe reasons you gave for

9 having exclusivity arrangements was to be sure that you get

lOa positive return on your investment And I'm simply saying

II that in this instance, at the time you were planning this

12 out, you did not need a 20 year exclusivity arrangement in

13 order to get a return on investment, particularly on cable

14 home wiring and home run wiring, because you weren't making

15 any investment in those; is that cOlrect?

16 A I think I answered that, no, we did not need a 20

17 year agr·eement

18 Q Okay

19 A However, that's what was negotiated.

20 Q Okay Next, let me turn to Exhibit Number 95.

21 Before we get into the details olthis document, could you

22 please tell me whether this document is a fOlm of some kind

23 that Comcast uses?

24 A Yes, this is a new contract cover sheet that the



25 Naples system utilizes Most systems in our region do have
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some fOlm of a cover sheet There's not a standard Comcast

2 policy. They're usually created at the system leveljust to

3 track the terms ofan agreement They're also utilized for

4 oU!' administrative representatives when they key in oU!'

5 infOlmation into our database or maintain our files.

6 Q. SO presumably, underneath this cover sheet would be

7 the raw documents that reflect the agreement and

8 cOlrespondence and anything else that might help someone who

9 wanted to work with this property to get a histOly ofthis

10 property and the financial consequences of what the

11 agreements mean; is that correct?

12 A. That would be cOlrect

13 Q Okay. And let's look at the comments at the bottom

14 ofthis document And would you kindly read those comments

15 into the record, please?

16 A Certainly. This is a new -- pardon me, this is a

17 renewal bulk agreement based on the new Marco rate card

18 The ROE agreement that goes along with this is for a term of

19 6 years, so this agreement will expire one year before the

20 right ofentry The property will either have to renew

21 their bulk or go IB, or what that stands for is individual

22 billing, for one year if they decide to leave us fOl any

23 reason in 2007

24 Q First of all, ROE stands for right ofentry?



25 A Yes, it does
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Q Let's make swe we explain what right ofentry is.

2 What is light ofentry agreement?

.3 A. A right ofentry agreement is where we have an

4 agreement to service a property not on a bulk basis, like

5 we've been talking about here today, but rather on an

6 individually billed basis. Apparently, it looks like this

7 property was serviced possibly on a bulk basis, or I guess

8 it was on a bulk basis They renewed the bulk, but the

9 right ofentry term still had a year left on it

10 Q. Excuse me, would you read the second sentence again?

I I I'm trying to understand how -- what you just said

12 A It says the right of entry agreement that goes along

13 with this is for a term of six years, so this agreement will

14 expire one year before the right of entry

15 Q. Okay. Are you saying that the right ofentry

16 agreement that goes along with this was not the -- was not

17 negotiated and agreed to at the same time as the bulk

18 agreement?

19 A. That's entirely possible A lot ofproperties have

20 right of entry agr·eements that have a different term, a

21 longer term, possibly, that the bulk addendum You could

22 have, very often, a 20 year right of entry agreement with a

23 five year bulk addendum or a two year bulk addendum or a

24 three year bulk addendum. And then as those addendums come

25 up for expiration, they're negotiated between the parties.
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Q Is it a goal ofComcast to have a right ofentry

2 agreement that is longer than the term ofthe bulk

3 agreements?

4 A Not necessarily Sometimes when we're negotiating,

5 the other party may say, we -- we like Comcast, we're happy

6 with Comcast, we just don't want to go longer on a bulk

7 basis, and we'll make that decision on shorter increment

8 time liames So that's -- that's not an uncommon practice

9 at all in the industry.

10 Q Okay. But in this case, you say that the property

II will either have to renew their bulk or go IB for one year·

12 if they decide to leave us for any reason in 2007 I read

13 that correctly; did I not?

14 A Yeah, you said that I said it, though I'm not sure

15 exactly who typed it I'm assuming that it might have been

16 typed by the account executive.

17 Q I'm sorry. I didn't mean to imply --

18 A That's okay. I just wanted to clarify that

19 Q By no means did I mean to imply that I mean the

20 document said this So IB stand for what?

21 A. Some systems use the term IE. It stands for

22 individually billed Some use ROE, more generically

23 They're somewhat interchangeable terms You can have an IB

24 agreement that would be similar to an ROE agreement

25 Q. Okay. And how do IB rates compare to bulk rates?
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A Well, IB rates would be our standard non-bulk

2 published Jates in the franchise ar'ea So they would be

3 full retail rates.

4 Q And you earIier said that in a -- in a condo on Marco

5 Island, your rates might range from a low of II to a high

6 of--

7 A 20, in the 20s, 20.

8 Q Okay, all light And what would be the range oflB

9 Jates in those condos?

10 A The range would be 12 on up to probably, you know,

II beyond a hundred if you want to take high speed internet,

12 digital cable

13 Q No, no, I don't. I should have clarified, just fOl

14 basic selvice, okay Is there -- is there a avelage

15 diffelential between the bulk Jate and the IB rate, you

16 know, within the reasonable lange?

17 A Yeah, I think I might have misunderstood your

18 question the first time. I apologize.

19 Q It wasn't a velY good question

20 A In telms ofa lange for IB residential Jates, I'm not

21 exactly sme ofwhat the rate card is for the limited basic,

22 but I want to say it's around $12. So the lange for those

23 basic selvices could be frum $12 up to $47, $48.

24 Q Okay. So would it be fair to say that IB rates are

25 higher or significantly higher than bulk rates?
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A IB rates would be -- would definitely be higher on an

2 individual basis. They don't provide for the benefits of

3 doing a bulk agreement

4 Q Okay So do I cOlreetly understand that the

5 existence of a right of entry agreement that runs longer

6 than the telm ofthe bulk agreement that you have with --

7 with the condominium means that the condominium is forced to

8 either renewal' have their residents pay a significantly

9 higher rate, in this case for at least one year?

10 A I wouldn't call it forced We could eitherrenew or

II sometimes an association will decide that they prefer to go

12 lB. With seasonality in OUI markets, some residents might

13 say, I'm better offpaying yourretail late of $4 7 fOl the

14 two months that I'm here versus paying the bulk rate of$15,

15 even though it's significantly discounted, for 12 months

16 So I think that the reason that associations quite often

17 will have that is so that they have the flexibility to

18 decide at that point whether or not going individually

19 billed is acrually better for them, where they don't have to

20 pay year-round, they canjust pay for the -- you know, as a

21 matter oHact, I mean, some residents come down for one

22 month, two month, tlu'ee month Some are here for six

23 months, so they might decide bulk is bettel

24 Q Okay. Well-- okay Well, suppose the telm ofthe

25 ROE were the same as the bulk telm Would that mean at the
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end of both of those agreements simultaneously the condo

2 would not have to renew or go bulk, but might work with a

3 competitor?

4 AYes, at the expiration ofagreements, as we've seen

5 here from these many properties that have made that decision

6 at the end of their contract telm, the contract is up for

7 negotiation. The property may decide, as Charter Club and

8 some of these other properties have decided, to go to the

9 competitor

10 Q Okay, but the very idea of having a -- an ROE

II agreement run longer than the telm of the bulk is that that

12 would not be open to renegotiation at that time and would

13 therefore force the condo to either renew their bulk or go

14 IB for at least the term ofthe ROE; is that what this

IS means?

16 A No, not at all I mean, if a property said they'd

17 rather go bulk the entire time, then they're making a

18 commitment to us for a longer period oftime for a hundred

19 percent of the units So I'd say that that is not correct

20 Q. I'm not sure I understand how that is responsive to

21 my question

22 A Okay

23 Q. let me restate the question, just to make sure that

24 we do have a meeting of the minds on this I'm going to

25 read the sentence, the third sentence again, and ask you
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1 whether my understanding of it is correct

2 You've got a -- you've got now here a bulk

3 agreement that will expire one year before the exclusive

4 right ofentry agreement That's correct, okay? And then

5 we read that the property will either have to renew their

6 bulk or go lB, which would result in significantly higher

7 prices for one year ifthey decide to leave us for any

8 reason in 2007 And that's because ofthe existence ofthe

9 exclusive ROE; is that correct?

lOA. Yes They're different telms, so there's one year,

11 one additional year left on this particular right ofentry

12 There are agreements that have both. We have some that IUn

13 concunent and we have others that have varying terms,

14 depending on, you know, what's negotiated And this one

15 just happens to be that there's a year left on the right of

16 entry agreement So either they're going to tell us that

17 they want to stay bulk or they're going to go retail. And

18 ifthey go retail, it's not necessarily an advantage to

19 Comcast, with seasonality. So my comment -- 1 thought I was

20 answering the question. Sony.

21 Q Okay, but the one thing that this also does is it

22 prevents them from leaving Comcast because ofthe exclusive

23 right ofentry. So you have -- you have essentially held

24 onto their business for at least one year·?

25 A I think it's no diffulent, whether it's a retail
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right ofentry contract or whether it's --

2 MR BIANCHI: Objection, Your Honor, objection to

3 the question. We don't even have the agreement and all

4 we're looking at is one line ofthis

5 THE COURT: Objection's ovenuled Litrle bit

6 late to make that argument

7 MR BALLER: I'm sony, please continue

8 THE WITNESS: I'm not sure where I left off I'm

9 sony.

10 BY MR BALLER

11 Q. Feel free to start wherever--

12 A Wherever? I would just say that in this situation,

13 there happens to be one year left on the right of entry

14 agreement I would explain that in some cases, the right of

15 entry term is not the same as the bulk term. There's a

16 preference in some cases on the part ofthe association or

17 the developer to have a shorter term That's not to force

18 the association, rather it's to allow them to have the

19 flexibility to change it

20 Ifthey decide that they don't want to be bulk,

21 they would go IB, but that is not necessarily an advantage

22 to Comcast, and I think you're somewhat implying that

23 because the rates are higher that would be an advantage..

24 What I'm explaining is that with seasonality, some ofthose

25 residents would only subscribe for maybe eight weeks when
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1 they're here in Marco Island visiting their condo.. And in

2 some cases, they might not even subscIibe if they're only

3 here two and three months. They might not even bother,

4 so

5 Q I'm sony, 1 didn't mean to intenupt

6 A That's okay. 1 hope that answers yom question.

7 Q Well, my question really focused on whether they

8 could get a bulk agreement, or IB agreement, or whatever

9 their choice is with some other provider than Comcast for

10 the year after their bulk agreement with Comcast expires?

II MR BlANCH!: Objection, Your Honor, asked and

12 answered several times

13 MR BALLER: Okay, asked and answered That's

14 fine with me.

15 THE COURT: All right Fine with me, too

16 MR BALLER: Let's go next to Exhibit 112, and in

17 particular, MIC 012067 This one is really difficult to

18 read

19 BY MR BALLER

20 Q Now, this document from -- can you describe the form

21 ofthis document, what kind of analysis this is?

22 A [ believe this was a competitive analysis, and I'm

23 not very familiar with this right offthe top ofmy head,

24 but it was definitely a potential win-back that was being

25 analyzed
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Q And the term win-back to you means?

2 A As I've defined it earlier, means that if there's a

3 property that we are not servicing and we're attempting to

4 win that back, if we win it back, it's a win-back

5 Q Okay. And this is for Summit House on Marco Island;

6 is that correct?

7 A Yes

8 Q Okay I'm sony to jump in and read it for you, but

9 I think it might be easier for me to read here, and let's

10 see if! can bear down On the left, we have a series of

II date ranges; is that correct?

12 A Yes, that's correct

13 Q The first being March to December of2003 and then in

14 annual ranges after that; is that correct?

15 A That's correct.

16 MR BIANCHI: Your Honor, can we have a sidebar on

17 an issue here?

18 THE COURT: Sure It's been a short period of

19 time, I guess, haven't seen you guys.

20 (At sidebar, Cowt and counsel present)

21 MR BIANCHI: With respect to Document 112, I

22 just -- the question there is it's measuring price

23 differential between the offer that Marco Island put out and

24 that Comcast put on There's been a whole issue back and

25 forth. I just want to make -- let me rephrase that
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Predatory pricing is out of this case, and I just don't want

2 counsel in his questions to imply in his questions that

3 we're trying to drive them out of business. Basically what

4 the document says is we're competing on price,

5 MR BAl LER: I have no intention on arguing

6 they're engaging in predatory pricing here

7 MR BIANCHI: Or that we're trying to drive them

8 down out ofbusiness on price

9 MR BALLER: No, that's not my point.

10 MR BIANCHI: I would object to the issue coming

II in. I'm sorry, Mr Baller, I just want to ol:>ject to it

12 coming in for the purposes that we're trying to, quote,

13 drive them out of business on price. That's not part ofthe

14 case, We've been hearing about wires, exclusive wire

15 agreements for the better part of a week

16 THE COURT: The exhibit's been admitted by lack of

17 objection. Ifyou have an objection with regard to a

18 specific question with regard to the exhibit, feel free to

19 raise it

20 MR BIANCHI: Thank you, Yom Honor

21 (Sidebar concluded)

22 BY MR BALLER

23 Q Moving to the middle ofthis chart, there is a column

24 ofMIC proposed rate You see that?

25 A Yes
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Q And Comcast proposed rates; see that?

2 A Yes.

3 Q And a column that calculates Comcast's annual

4 increases; is that correct?

5 A Yes

6 Q. Okay. And then per unit difference, total monthly

7 difference, and annual difference; is that cOIrect? You see

8 that on the right?

9 A. Yes, I think that that's COIrect.

10 Q. And the difference of $13,240.32 difference over the

II life of the contract?

12 A Okay.

13 Q Is that COIrect?

14 A That's what it states here

15 Q And so what do the next two lines mean?

16 A. Excuse me, Mr. Baller, can you tell me again what the

17 number is? It would help me if I could see the whole

18 document to explain what that number means

19 Q Let me give it to you and then I'll put it back up on

20 the board for the jury

21 A. Okay Thank you

22 Q Okay So what this world needs is bigger charts

23 I'm having a very difficult time.

24 Am I COIrect in understanding the $13,240 32 on

25 the right to be the aggregate amount that Marco Island
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Cable's proposal would be lower than Comcast's proposal over

2 the period ofthis contract?

3 A I believe that based on what was being considered at

4 the time, that that would be the case.

5 Q. Okay

6 A It looks like this was something that was just being

7 discussed I don't know where it ended up, but that's -

8 that's what it looks like it's doing It looks like it's

9 comparing, and then the difference.

10 Q Okay. And so ifwe go over to the left here,

II break-even signing bonus, what does that term mean?

12 A I believe that what this did was took that amount and

13 divided it by the number of units in the community, so it

14 came out to $103.44 per unit would have been a break-even

15 signing bonus for consideration

16 Q Does -- does Comcast sometimes use different

17 terminology in describing signing bonuses?

18 A. Signing bonus would be one term. When these

19 contracts are negotiated, sometimes there are other types of

20 incentives that might be built into the contract For

21 example, sometimes we'll provide an in-house community

22 channel for the condominium, and that would be a type ofa

23 signing bonus.. In some cases, it might actually be a fee

24 that's paid out on a per unit basis, and then the

25 association can use it to buy a TV for their clubhouse or --
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Orjust put it in their pocket?

I suppose Ihey could probably do that, ifthey wanted

1 so yes, 1would say that it has multiple meanings

2 Q Okay Is a signing bonus different Iiom a door fee?

3 A. I would, in some cases, consider it to be different

4 I would Ihink that that term is used more Iiequently with

5 new developments

6 Q. Would you -- would you tell us what you mean by doOJ

7 fee?

8 A Yes WiIh some new developments, the developer will

9 receive a door fee OJ a per unit amount pursuant to Ihe

10 agreement

11 Q And what is the door fee for?

12 A In some cases, it's an exchange for exclusivity, for

13 being on the premises.. The developer can utilize that

14 towards infiastructure, towards, you know, setting up-

IS I've seen it used for setting up high-tech equipment in the

16 common areas, for providing selvices to the residence of

17 Ihat community

18 Q And what else could Ihe developer use it for?

19 A. I suppose Ihey could use it for whatever they deemed

20 necessary for their development

21 Q

22 A

23 to

24 Q And you pay door fees on a regular basis?

25 A I would say that that's a --
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MR BIANCHI: O~jection, Your Honor, relevance

2 THE COURT: Overruled.

3 A. I would say that it's not uncommon to pay door fees.

4 We don't pay door fees on a regular basis, but there

5 defmitely have been contracts where we have paid door fees

6 Q. On Marco Island?

7 A I don't recall if we've -- ifwe've been in the

8 situation Marco Island, right now, is pretty far

9 built-out I know we did not at -- or I feel confident that

10 we did not with WCI at the Belize and Vera Cruz plOperties.

II So I can't answer that question I don't know if we have on

12 Marco, specifically.

13 Q So we have door fees and we have siguing bonuses.

14 Are there any other -- and you also talked about giving

15 communication systems; is that correct? Condominium

16 communication systems?

17 A

18 Q

19 A

As an example, I used community channels.

Oh, community, that was the word I was searching for.

Yeah.

20 Q Are there any other kinds of incentives that you

21 give? Now, I'm not talking about Ms. Mello giving Comcast

22 cups--

23 A. Mugs

24 Q

25 A.

Mugs, excuse me

Well, that would be -- that would be one You know,
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it's a negotiated item. So ifthere are other needs that a



2 developer may have that are built into an agreement, it's

3 certainly possible.. A month free of seIvice, that type of

4 thing is -- is standard. That's what I can think alright

5 now

6 Q. Okay. Let's look at Document Number 63, Plaintiffs

7 Exhibit 63

8 You know what? I am going to thank you for your

9 testimony today, and tum you to Mr. Bianchi for cross

10 Thank you veIy much I appreciate your testimony

11 THE COUR1: MI Bianchi?

12 MR BIANCHI: Your HanOI, may we take a break

13 01 -- before we start?

14 THE COURT: It's 4:25, if we take a break, it

15 would be almost over

16 MR. BIANCHI: I'm sony, Your Honor, is it -- it's

17 late in the day Is it possible -- the witness has been on

18 the stand basically all day Is it possible to end OUI day

19 today at this time?

20 THE COURT: Come up

21 (At sidebar, Court and counsel present)

22 MR BALLER: Go ahead

23 THE COURT: I want to ask you, it's my sense that

24 we're not making quick progress Is that accurate or not?

25 MR. BALLER: This was an impoItant witness for us
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16 County in the years 200 I through 2005, but has paid -- but

17 has paid personal property taxes on its distribution wires

18 during that period in Collier County? Were you involved in

19 the preparation ofthat tax stipulation?

20 A. No, not in any way.

21 Q I am going to put up on the board a copy ofthis

22 stipulation Have you seen this stipulation?

23 A Yes. I believe it was brought up on the screen at

24 some point during the process here.

25 Q Okay, so you say that you were not involved in the
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development ofthis stipulation in any way?

2 A No, sir, I was not

3 Q. When was the first time that you saw this?

4 A I may have seen it in some preparation, but I can

5 assure you that I was not involved in the preparation olit

6 or the compiling of it, and I believe the first time I saw

7 it was actually here in this courtroom.

8 Q. SO, I'm sony, you're saying you were not involved in

9 the development of the concept or development of information

10 supporting this stipulation; is that what your testimony is?

II A Yes, that is my testimony.

12 Q. Okay And then you didn't see the final form ofthe

13 stipulation until the -- until you saw it in this courtroom?

14 A. That's -- yes, that's correct

15 Q. Okay Okay, yesjerday, you testified about the



16 payback analysis for the Belize and I believe the payback

17 analysis was Plaintiffs Exhibit 112, and we also reviewed

18 portions ofPlaintiffs Exhibit 8 I'mjust going to ask

19 you a few questions about that I don't think that we need

20 to spend the time to go back to the details But ifyou do,

21 ifyou would like to go back to the details, by all means,

22 just stop my questions and say you'd like to check yoU!

23 SOUlces; okay?

24 A Okay, thank you

25 Q Okay. Now, you said that at the time that the
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payback analysis was done, this was 2002, and I believe that

2 we .- we looked at the very difficult to read shading over

3 2002 But this was 2002; is that correct?

4 A That's based on the date that was at the top olit,

5 yes.

6 Q. Okay. And the analysis, if I recall, assumed

7 profitability in year one of about $14,000?

8 A As I recall, that's correct

9 Q And that was based on a .. an assumed take rate of

10 about 75 percent ofthe number ofunits in the property; is

II that correct?

12 A As I recall, yes

13 Q. Okay, and you pointed out that Comcast did not

14 actually achieve thattake rate; is that correct? And

15 that -. sorry, I'll stop

16 A . Yes, that's correct



17 Q And that, in fact, you're not likely to achieve

18 profitability on that property fOl three or fom years?

19 A. That was my estimate, yes

20 Q Okay Now, you testified the day earlier that at the

21 time that you negotiated the Belize contIact, you were not

22 aware that there were dual systems capable of sUppOlting the

23 operations of independent cable systems at the time Do you

24 recall that?

25 A Yes, I do.

1136

Q So is it fair so stay that when you did this payback

2 analysis, yom assumption was that you would not have

3 competition in the Belize?

4 A. I would say that it was fair to say that we thought

5 that we would be the provider of choice in the property and

6 yes, that we would be servicing the residents there,

7 cOlrect

8 Q. And that there would not be -- because of -- for

9 whatever reason, there would not be someone else using yoU!

10 wiring in that building? You assumed a single set of wiring

II that someone else would not be able to get access to?

12 A That is cOlrect

13 Q And in fact, you negotiated a 20 year exclusive right

14 to use wiring to ensme that no one would have access to

15 yom wiring for that period of time?

16 A We negotiated a 20 year non-exclusive agreement



17 Anybody else could come in the property Comcast would have

18 the use, exclusively, in order to deliver our services over

19 the owner wiring.. They were giving us use ofthat, yes,

20 during the term, the full term

21 Q Correct Now, so there was a non-exclusive use--

22 there was a non-exclusive right to serve the property for 20

23 years, and a 20 year exclusive right to use the inside

24 wiring, as far as you knew?

25 A. Yes
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Q At the time you negotiated that?

2 A. Yes, that's COltect

3 Q Okay. Now, do the protections for operators and MDU

4 owners and unit owners ofthe federal home wiring rules

5 apply in the case of an exclusive right to use, as

6 distinguished from a case in which the cable operator

7 actually owns the wir ing

8 A Again, my understanding ofthis is that when the

9 ownership of the wiring is specified in an agreement and the

10 parties have reached an agreement as to who owns it, who can

II use it, and what happens at the end ofthe term, then the

12 wiring rules would not apply

13 Q Okay So the answer is yes; is that correct? The

14 rules don't apply where there is an -- a non-exclusive right

15 to provide service, but the cable operator has tied up the

16 wiring in a -- an exclusive right to use, that does not

17 amount to ownership?



18 A Unless there is some legal understanding that I may

19 be not aware of; which is entirely possible, the rules are

20 pretty comprehensive, but

21 Q Okay, and so you assumed that with this 20 year

22 exclusive right to use the cable wiring, which you assumed

23 applied to a single set ofwiling rather than dual wiring,

24 you would be safe from competition from Marco Island Cable

25 unless it built a secondary wiling system, as we've defined
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it before, at the Belize and also the Vera Cruz?

2 A We felt safe from competition there because we know

3 Marco Island Cable -- we felt safe because we knew we would

4 have use ofthat wiring during the term So to answer your

5 question, did we assume we'd never have competition there?

6 No, I don't think that we would make that -- that

7 determination

8 Q. Well, how did you assume that Marco Island Cable

9 would be able to provide service and competition with you if

10 you had the exclusive right to control all ofthe wiring,

I I which you assumed, as it turns out incorrectly, that you

12 had?

13 A Because those properties were new construction at the

14 time. The buildings were still being built So there was a

15 hundred percent opportunity for Mar·co Island to go in and

16 either negotiate the same with WCI, who's a large developer,

17 or to put in their own or to coordinate that on their own



18 Sol--

19 Q Well then, how do you explain writing "sounds like a

20 plan" when Mr.. Kovacheff sent you an email saying this -

21 with this clause, "we'll be safe from Marco Island Cable"?

22 You wouldn't have been safe; would it? Would you explain

23 that?

24 MR BIANCHI: O~jection, Your HanOI We're

25 plowing old tenitOlY from last Friday.
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IHE COURI: Ovenuled for the time being

2 A Again, as I stated, Marco Island has had a histOly of

3 utilizing company-owned wiring, wiring that we've invested

4 in. With the Belize and Vera Cruz, those contracts, we were

5 happy to have those contracts, happy to have the use ofthe

6 owner wiring, and not make that investment and have Marco

7 Island Cable come in and utilize our wiring again. It had

8 happened so many times over so many period of years that we

9 were happy to have exclusive use of the wiring in those two

10 properties. It sounded like a great plan to have that use

II Ihose were new built and we -- and they're right on Cape

12 Marco So there's a series ofproperties right there. I

13 don't think we ever questioned whether 01 not Marco Island

14 would be there We just knew that we had use ofthat wiring

15 and we were happy about that

16 BY MR BALLER

17 Q So are you testifying that you did not assume that

18 the way that Marco Island Cable would compete with you would



19 be to install a secondary system of wiring at the Belize?

20 A I assumed that he would install a system It was

21 pre-wire It would have been something that he could have

22 done. It wasn't a post-wire situation. I know you've

23 mentioned several times having to go up the outside of

24 Belize and how gorgeous Belize is, which it is, but these

25 buildings were new construction, so there was a full window
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ofopportrmity to pre-wire those buildings.

2 Q. Okay. Let's move on to another area A couple days

3 ago when I was examining you about the Charter Club, you

4 testified that you had seen a tr·ouble call report for the

5 Charter Club showing that work had been done on the wiring

6 in the Charter Club Do you remember that?

7 A I remember testifying that I ran a report and I

8 remember saying that I believe Charter Club was amongst

9 several properties that were in that report, yes

10 Q Okay. And then yesterday, at the beginning ofthe

II day, your counsel handed us this stack of paper and we did

12 not have time to read it, but I would like to now -- we've

13 had a chance to look at it -- ask you a few questions about

14 it Could you please put in front of you, I believe this is

15 what, 570, Defendant's 570?

16 MR BRUMFIELD: I believe that's right. Yes, it's

17 570

18 BYMR.BAllER



1154

I (The Witness is Sworn)

2 DEPUTY CLERK: Thank you You may have a seat

3 Ifyou would, please state your full name, spelling your

4 full name

5 THE WITNESS: Chrisann, C-H-R-I-S-A-N-N, Orlando,

6 O-R-L-A-N-D-O, Folk, F-as-in-frank-O-L-K

7 CHRlSANN 0 FOLK,

8 a witness herein, after having been duly sworn,

9 was examined and testified under oath as follows:

10 DIRECT EXAMINATION

II BY MR. BALLER

12 Q Ms Folk, thank you very much for appearing here

13 today. Are you appearing pursuant to a subpoena issued to

14 you by Marco Island Cable?

15 A. Yes, sir

16 Q Would you please tell us what your current employment

17 is?

18 A I currently work for Smart Street, which is a

19 division off lag Bank out of Atlanta, Georgia

20 Q And how long have you been in that position?

21 A Since February 1st of2005

22 Q And before then, what were you doing?

23 A I was employed with Time Warner Cable in the Naples

24 Fort Myers system.

25 Q And what year's were you employed by Time Warner



1155

Cable?

2 A May 012003 through January of2005 .

.3 Q. When did you fust begin to work -- when did you

4 fust begin to work in the cable industry?

5 A. March, March of -- March ofl990.

6 Q. March of 1990, and would you give us yom employment

7 history, ifyou would, please, in the cable industry,

8 beginning in March of I990?

9 A. In March of 1990, I started working for Palmer

10 Cablevision as an administrative assistant to the commercial

II development manager. And in 1992, I became an account

12 executive for Palmer Cablevision and was with that system

13 through the multiple mergers up unto the Comcast merger, and

14 then up until the time in 2003 when I resigned.

15 Q. SO you were -- you were working for the incumbent

16 cable operator, Pahner, tluuugh the chain ofpredecessors

17 that is cmIently Comcast; is that COITect?

18 A That's correct

19 Q Okay. And did your responsibilities include Mar·co

20 Island?

21 A Yes, sir

22 Q. Did they also include areas in Collier County outside

23 ofMarco Island?

24 A Yes, sir.

25 Q. Okay Could you describe briefly what yom -- what
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kinds ofthings that you did in your position at Palmer,

2 Colony, et cetera, beginning about 1993?

3 A. In 1993, I was an account executive for the system

4 and we approached developers and associations with either a

5 bulk agreement or an easement agreement I did that up

6 until 1999, when I became commercial development manager for

7 the system, and I held the manager's position until I

8 resigned in 2003

9 Q So in the period 1993 through 1999, you actually

10 negotiated contracts with MOUs on a regular basis; is that

II cOlrect?

12 A. Yes, sir

13 Q. Did you do dozens olsuch negotiations? Is that too

14 high a number?

15 A. Oh, hundreds.

16 Q Hundreds, okay. And you were present in 1993 when

17 Marco Island Cable first went into business in this area; is

18 that correct?

19 A Yes, sir.

20 Q And you were present when Marco Island Cable began to

21 grow in number 01 -- in number ofMOUs that it selved

22 throughout the time that you were with the predecessors 01

23 Comcast; is that COllect?

24 MR BIANCHI: Objection, Your Honor, relevance

25 A. Yes
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THE COURT: Ovenuled

2 BY MR. BALLER

3 Q. Did you observe any impact on the competitive

4 environment fiom Marco Island Cable's entry into the market?

5 MR. BIANCHI: Objection, Yom Honor, relevance as

6 well as the time flame.

7 MR. BALLER: I think this is extr·emely relevant to

8 everything that we're going to be talking about It is

9 foundational Please, Ms. -- the way we do this is that if

10 Mr. Bianchi objects and you're in the middle of an answer,

II please pause and then the Comt will rule Okay?

12 THE COURT: The o~jection's sustained

13 BY MR. BALLER

14 Q Did the entry ofMarco Island Cable have an impact on

15 the way that you negotiated contracts for MDUs?

16 MR BIANCHI: O~jection, Your Honor, relevancy.

17 THE COURT: Sustained

18 BY MR. BALLER

19 Q. Ms. Folk, we have heard testimony that Marco Island

20 Cable's period ofgreatest growth occmred between the years

21 1997 through 2001

22 MR BIANCHI: O~jection, Your Honor, relevancy

23 THE COURT: 2001 is relevant

24 MR. BIANCHI: The question is '97 through 2001.

25 THE COURT: I don't know what the question is. I
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haven't heard the whole thing yet. Go ahead

2 BY MR BALLER

3 Q During that -- during that period oftime, was Media

4 One the incumbent cable provider?

5 MR BIANCHI: Oqjection, Your Honor, relevancy

6 THE COURT: Ovenuled.

7 BY MR BALLER

8 Q. Please go ahead.

9 A I'm not sure exactly what years Media One was

10 actually in place. I can tell you they were there at 2001

II I'm not sure what year they staIted, though.

12 Q Okay, and you were -- you were an account executive

13 with Media One as well; is that cOllect?

14 A In 2001, I was actually the manager ofthe depaIlment

15 at that time

16 Q Okay. Did Media One have a policy with respect to

17 enforcement ofrestrictions on inside wiring in MDUs that

18 were subject to competition with MaICO Island Cable?

19 MR BIANCHI: Objection, Your Honor, relevancy as

20 well as time fiame.

21 THE COURT: Ovenuled

22 A I'm not really sure what you're asking

23 BY MR BALLER

24 Q. Did -- did Media One seek to enforce restrictions on

25 access to inside wiring in the period -- in the period --
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during the period oftime in which it was the licensed 01

2 the franchised incumbent in this area?

3 A. No, sir

4 Q. And Media One did, in fact, inherit contracts that

5 contained restrictive language; is that correct?

6 A Yes, sir

7 Q Do you know why Media One did not enforce such

8 restrictive provisions?

9 MR. BIANCHI: Objection, Your Honor, foundation.

10 THE COURT: Overruled She can answer yes 01 no,

11 and then take it fr·om there

12 A No, sir.

13 BY MR. BALLER

14 Q But you do know that Media One did not enforce

15 restrictive language in their agreements?

16 A Yes, sir.

17 Q. Was it difficult for you to compete with Marco Island

18 Cable during that period, meaning Media One?

19 A.

20 Q

21 A.

Yes, sir

Why was it difficult?

It was difficult for the cable company because the

22 rates were not comparable at the time

23 Q Please let me -- go ahead and finish and then !'1l go

24 back Go ahead

25 A That's pretty much it It was based on a financial
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decision for associations

2 Q. Do you mean that Marco Island Cable's rates were

3 lower?

4 A Yes, sir

5 Q And what about compmability ofservices and channel

6 selection, how did those compare?

7 A. The offerings were somewhat comparable.. There wasn't

8 enough differences there to make it make fmancial sense for

9 the associations to pay the higher rates

10 Q And so it was •. okay, thank you During the time

11 that you were employed by Comcast's predecessors and by

12 Comcast, itself, were you pmt of an organization whose

13 acronym is CAMMI?

14 A Yes, sir

15 Q What is CAMMI?

16 A Community Association Managers of Mmco Island

17 Q And what was the nature olthat organization?

18 A The organization was fmmed to allow the managers a

19 avenue to get together and shme infmmation so everybody on

20 the island would have the benefit ofeach other's knowledge

21 Q Are you able to hear? Okay, I was just wondering.

22 You're speaking softly and .. okay

23 And did Comcast and its predecessors encourage you

24 to be a pmticipant in CAMMI?

25 A. Yes, sir
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I Q. And did the members ofCAMMI discuss PIOPOSaiS that

2 they would receive flOm time to time fium Marco Island Cable

3 or the Comcast predecessor or Comcast?

4 A Yes, sir

5 Q And this was a way for pruperty managers to keep in

6 touch with latest developments out in the market; is that

7 cOITect?

8 A Yes, sir

9 Q. And -- all right. Now, in 2001 Comcast acquired the

10 cable fianchise fOI the Marco Island area; do you recall

II that?

12 A. Yes, sir

13 Q And I need to ask a couple questions more about the

14 period of dealing with the predecessors and with Comcast,

15 itself Before Comcast became the fianchised cable operator

16 in this area, did you consider it important to win as many

17 basic subscribers in an MDU as possible?

18 A Yes,sil.

19 Q And why did you think it important to win as many

20 basic subscribers as possible?

21 A. The basic subscribers that are active on the system

22 is -- is the value ofthe system So the more you have, the

23 valuable -- more valuable the system is

24 Q. And would you explain why it is important to -- why

25 you felt it important to --
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MR. BIANCHI: Objection, Your Honor, relevancy,

2 and there is no -- there's no foundation that this witness

3 is qualified to answer these questions.

4 THE COURT: The objection's overruled

5 BY MR. BALLER

6 Q Please go ahead Thank you.

7 A, I'm sorry, can you say the question one more time?

8 Q If you have access to a basic subscriber, what

9 benefit does that give to a cable operator?

10 A If you have an active subscriber on your system and

I I you go to sell your system, that -- that's how they

12 determine the value ofyour system, is based on the number

13 ofactive subscribers

14 Q. Is having a basic subscriber a vehicle or a gateway

15 to selling other services, as well as basic services?

16 A Yes, sir.

17 Q And is it -- if a competitor did not have access to a

18 basic subscriber, would it be difficult for that competitor

19 to compete at an MOD?

20 MR BIANCHI: Objection, Your Honor, no predicate

21 THE COURT: Overruled.

22 AYes, it would be

23 BY MR BALLER

24 Q Would you explain why, please?

25 A. Well, there's only one wiring going to that unit, one
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piece ofwire, and not mUltiple providers can hook to one

2 wire.. So you would kind of have to make a choice which

3 provider you wanted on that wire

4 0.. You're saying that ifa basic subscriber selected one

5 provider, then that would -- that would make it difficult

6 for another provider to offer service to that subscriber?

7 Is that what you're saying?

8 A Correct, yes

9 Q. Did -- did Comcast's predecessors, Or did you believe

10 that providing alternative wiring was a feasible --

II MR BIANCHI: Objection, Your Honor

12 MR BALLER: -- activity?

13 MR BIANCHI: Objection, there's no foundation

14 that this witness is qualified to testify as to what Comcast

15 thought, whether it was feasible or not to do a post-wiring

16 or secondary wiring

17 THE COURT: Sustained

18 BY MR BALLER

19 Q Did you, yourself, have an understanding of the

20 ability ofcompetitors to serve a customer where that

21 customer was taking service flom another provider over a

22 single set of wiring?

23 A I, myself; understood the process, yes.

24 Q. And what was your understanding?

25 A That when a building is built, there's one system
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that is installed, and at that time, the current providel OJ

2 the chosen provider would install their system, activate the

3 selvice, and provide selvice to the residents as they moved

4 in. And once that happens, the second providel has no

5 ability to provide selvice to that building because there's

6 not a second system that's in place for them to do so

7 Q. And in your day-to-day activities, did you come to

8 know many MDUs, know their physical structure?

9 A Yes, sir

10 Q. And did you believe that it was possible to install a

II second system in the propelties that you were familim with?

12 MR. BIANCHI: Objection, Your Honor, no foundation

13 for this witness to answer that question.

14 THE COURT: Sustained

15 BY MR. BALLER

16 Q Did you frequently visit buildings in Mm·co Island

17 during the time that you were a commercial representative

18 and commercial development manager?

19 A I'm not sure what you mean by frequently, but yes, I

20 visited buildings as we were negotiating with them or had

21 issues OJ needed to visit them, yes

22 Q. Would you say that the majority ofthe buildings that

23 you visited were new buildings or old buildings?

24 A

25

Majority ofold

MR. BIANCHI: Objection, Your Honor There's no
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qualification as to what new or old is here.

2 BY MR. BALLER

3 Q Okay, let me define what I mean by old Old meaning

4 approximately 15 to 20 years old or older

5 A Ihe m~jOlityofthe buildings on Mar·co ar·e older,

6 that would fit that criteria

7 Q. Okay, and did you or -- did you have discussions with

8 others in Media One about the ease ofrewiring or installing

9 secondary --

10 MR BIANCHI: Objection, hearsay and relevancy

11 IHE COURI: Ihe hearsay is sustained.

12 (Discussion ofhecord)

13 BY MR BAllER

14 Q Okay Let's move to 200 I when Comcast came into the

15 market and assumed responsibility for the AI & I fi anchise.

16 Did you continue in your same position when that occUlred?

17 A Yes, sir.

18 Q And would you desc! ibe the differences in the

19 organization ofthe management that occUlred when Comcast

20 took over?

21 A I think the stlucture was pretIy much the sarne.. Ihe

22 reporting stluctUle changed, though Under Media One, I

23 repOlted to the dir·ector of Media One, who was located in

24 Jacksonville, Florida When Comcast came in, my position,

25 01 my repOlting authOlity changed and I reported directly to
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I the general manager ofthe system

2 Q.

3 A.

4 Q.

And who was that?

That was Barbara Hagen

And did she come in from another office of Comcast

5 somewhere into the offices that you occupied?

6 AYes, sir She transferred fiom the Sarasota,

7 Florida, office.

8 Q Did you -- okay. I'm sony, did you complete yow

9 answer?

10 A

11 Q

12 A

Yes, sir,

Did you also report to anyone else?

I had a dotted line to the dir·ector, who was Terese

13 Delgado

14 Q And what do you mean by dotted line?

15 A My understanding of it was that Barb Hagen was my

16 immediate boss and I reported dir·ectly to her But for

17 assistance, I erese was more specialized in commercial

18 development. So if we had any issues that needed to go for

19 comment, direction, if we needed feedback, anything like

20 that, we would ask Terese for those assistance

21 Q Okay, and did Barbara Hagen, Terese Delgado, and you

22 discuss the trend of Marco Island Cable's growth during the

23 years before Comcast assumed responsibility fO! the

24 franchise?

25 MR BIANCHI: Objection, Your Honor, hearsay, and
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as well as leading



2 THE COURT: Ovenuled

3 A Yes, sir

4 BY MR. BALLER

5 Q And what did you discuss about that?

6 A We looked at properties we had lost to Marco Island

7 Cable, that had left Comcast and went with Marco Island

8 Cable, properties that we had renewed and retained

9 Q Did you conduct formal or infOlmal surveys of what

10 the customers believed about Marco Island Cable at the time?

II A. I'm not really sure what you mean by surveys.

12 Q. Did you 01 others in the office, perhaps Nikki Mello,

13 call associations 01 take any other steps to find out what

14 their perceptions were ofMarco Island Cable?

IS A Yes, sir

16 Q And what were those perceptions? What did you learn?

17 MR BIANCHI: Objection, Your Honor, hear'Say

18 THE COURT: Sustained

19 BY MR BALlER

20 Q All right, let's go back to what you and Ms Hagen

21 and Ms. Delgado discussed about the competitive situation in

22 the Naples -- 01 on Marco Island Cable Did Ms.. Hagen 01

23 Ms. Delgado and you anive at any new strategies for dealing

24 with Marco Island Cable?

25 A. Yes, sir
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Q. And what were those strategies?



2 A In specifics or just overview?

3 Q Let's be more specific. That's a good idea Did you

4 discuss the possibility ofoffering more channels or better

5 service?

6 A No, sir, because the system was provided -- the

7 system that was provided to Marco Island Cable was the

8 system that was provided to any other property that was otl

9 ofthat same head end which was transmitting that

10 information

II Q Well, let me ask the question this way, was it yow

12 perception that Marco Island Cable was offering services

13 that were similar in quality and choice butjust lower

14 price?

IS A Yes, sir

16 Q And was it your perception that Marco Island Cable

17 was popular on the mainland because it was a small, local

18 cable--

19 MR BIANCHI: Objection, Your Honor, that question

20 has an unclear predecedent on it Marco Island Cable was

2I not on the mainland

22 MR BALLER: Did I say -- I'm sony, I didn't mean

23 to say mainland I do that all the time That was

24 unintentionaL I meant Marco Island.. If! say mainland,

25 unless I really mean it, I mean Marco Island
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I MR BIANCHI: How will we know?

2 MR BAl LER: How would you know?



3 THE COURT: Go ahead, ask yom question Come on

4 BY MR BALlER

5 Q

6 A.

Go ahead, please

It was my perception that Marco Island Cable was well

7 liked on the island, had a good reputation and the customers

8 I spoke with had no problem with the services

9 Q So how did you decide that you would stop the growth

10 of -- strike that

II How did you decide to compete with Marco Island

12 Cable? What was yom -- did a strategy evolve out of those

13 discussions?

14 A We had a strategy that was trying to limit -- trying

15 to trap out some channels that we felt was not provided -

16 we felt were superior channels that were not provided by

17 Marco Island Cable which would allow the reduction of the

18 per unit rate

19 Q Did you also discuss a change in the wiring practices

20 from the practices that Media One had had previously?

21 MR BlANCH!: Objection, Yom Honor, hearsay

22 THE COURT: Absent a foundation as to who "we" is,

23 the objection is sustained

24 BY MR BALLER

25 Q. Yes, okay. I'm talking about the management ofthe
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1 Naples system, your superior, Barbara Hagen, Terese Delgado,

2 if she was involved, and yourself Did you have discussions



3 about changing the wiring policy that Media One had followed

4 dwing the years before Comcast came into the market?

5

6

7 A

MR BIANCHI: Objection, Yow Honor, hearsay

THE COURT: Ovenuled..

When Comcast came in, I was told that it's the

8 Comcast way to retain ownership ofinternal wiring, whereas

9 Media One did not have that policy in place.

10 BY MR BALLER

II Q. And did that result in changes in the way that you or

12 others in the office under your supervision negotiated

13 contracts?

14 A. Yes, sir.

15 Q And how did that change?

16 A Well, when we were negotiating contracts, we made it

17 clear to the person on the other end that the internal

18 wiring was owned by the cable company as opposed to the

19 association

20 Q And was the ownership that you claimed based on the

21 same contracts that had been previously the subject of--

22 str ike that

23 In some cases, did the ownership that you claimed

24 relate to the agreements, the same agreements that were

25 involved in negotiations when you were with Media One but
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were not sU1:>ject to claims ofrestrictive enforcement?

2 MR BIANCHI: Objection, Yow Honor.

3 BY MR BALLER



4 Q. Let me put it this way -- you're right, I'm not doing

5 as well as I'd like

6 Did the ownership relate back, the ownership that

7 you're talking about, relate back to agreements that may

8 have been negotiated in the early '90s or even earlier, by

9 the predecessor cable company? Were those the contracts

10 that you looked to for ownership ofthe wiring?

II A Yes, sir

12 Q Okay And were some ofthose -- were any ofthose

13 contracts also the subject ofnegotiations during the window

14 oftime when Media One was the cable franchise operator?

IS Did it come up for renewal in that period and then come up

16 forrenewal again during the Comcast peliod?

17 MR. BIANCHI: Objection, Your Honor, relevancy

18 And additionally, I'm not quite sure ifthe question makes

19 sense

20 THE COURT: The fust part is overruled. The

21 second part, if she understands the question, she may answer

22 it

23 A Can you repeat the second part that I should answer?

24 BY MR. BALLER

25 Q Okay, okay. Let's say -- I'll illustrate it by an
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example Let's say Palmer negotiated a contract, an

2 agreement, and that agreement came up for renewal during the

3 period oftime that Media One was the fianchise holder,



4 okay? And ifthat contract had restrictive ownership

5 language, you've testified before that Media One did not

6 seek to enforce the restrictive ownership ofwiring; is that

7 couect?

8 A Yes, sir.

9 Q. Ifthat same contract came up again during the

10 Comcast period, would Comcast's policy have been different

II in interpreting that same contract?

12 A Yes, sir.

13 Q. In what way?

14 A In Media One, if the contract expired and the

15 association decided to choose another cable provider, the

16 internal wiring that was at the demarcation point external

17 of the building into the building would then be relinquished

18 by the cable company and the new cable company would

19 actually be able to -- that would be the terminating point

20 where they could actually install cable at that point on.

21 With Comcast, we took the position that that

22 internal wiring was not the association's and that the

23 cable -- an alternate cable provider would not be able to

24 put their cable -- connect it at that termination point

25 Q Did Media One base its operating procedures on any
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litigation that may have occurred during the period of

2 Comcast's predecessors?

3 MR BIANCHI: Objection, Your Honor, relevancy

4 MR BALLER: lust trying to establish the basis



5 fO! Corncast -- fO! Media One's policies

6 THE COURT: The objection's sustained

7 MR BALLER: All right

8 BY MR BAllER

9 Q Okay, so let me go back now to the Corncast period.

10 Did Ms Hagen or Ms Delgado instruct you that you were now

II to read contracts on ownership restrictively? Were those

12 your instructions?

13 MR BIANCHI: Objection, Yom HonO! This is

14 hearsay

15 THE COURT: That's ovenuled.

16 AYes If a contract was expiring, we needed to know

17 the language in the contract so we knew what position to

18 take in the renewal process.

19 BY MR BALLER

20 Q Okay When Corncast came on the scene in 2001, and

21 encountered a competitO! who, in the previous years, had

22 been increasing business substantially, did you and

23 Ms.. Hagen and Ms. Delgado discuss the desirability O! need

24 to send a message to the condominium or MDU market about

25 Comcasfs new practices?
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MR BIANCHI: Ot>jection, Your HonO!, relevancy as

2 well as foundation

.3 THE COURT: Ovenuled.

4 BY MR BALLER



5 Q Please answer

6 A Comcast felt very strongly about the ownership of the

7 internal wiling and when associations communicated with us

8 that there was a possibility ofthem taking on an

9 altetnative provider, yes, Corneast, in their cOIrespondence

10 to the associations, let them know that that internal wiring

II was the ownership of Comcast and they were not going to

12 relinquish that ownership

13 Q Okay. And did Comcast intend to enswe that everyone

14 understood what its --

15 MR BIANCH1: Objection, Yow Honor, leading

16 THE COURT: Let him finish the question.

17 BY MR. BALLER

18 Q. I'll start again, because "everyone" is too broad

19 Did Comcast intend that its new policies be well understood

20 by the MDU management and ownership community on Marco

21 Island?

22 MR BIANCH1: Objection, Your Honor, leading.

23 THE COURT: Ovenuled.

24 A Yes, sir

25
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BYMR BALLER

2 Q. Did Comcast intend to use CAMMI and other

3 organizations to send this message?

4 MR. BIANCH1: Objection, Your Honor, no foundation

5 to this, as well as leading



6 THE COURT: OveIIuled.

7 A I don't -- I don't know that I can say that they used

8 CAMMI for that We, as employees, were very involved in

9 CAMMI and om communications with the CAMMI members would

lObe -- would be to that effect

II MR. BIANCHI: Yom Honor, this is -- the witness

12 answered the question So it's hearsay, but--

13 THE COURT: Allright Toolate,then

14 MR BIANCHI: I hear you

IS THE COURT: All right, go ahead

16 BY MR. BALLER

17 Q Are you familiar with a property called Charter

18 Club -- Charter Club, yes

19 A Yes, sir

20 Q And do you recall whether Comcast, at one point,

21 decided to remove its home run wiring fi·om Charter Club?

22 A. Yes, sir

23 Q Is that a decision that you were involved in making

24 or is that a decision that Ms. Hagen or Ms. Delgado made?

25 MR. BIANCHI: Leading, Your Honor
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THE COURT: OveIIuled

2 A. I was involved in the discussions I was a part of

.3 the discussions, but I was not the decision maker at that

4 time

5 BY MR. BALLER



6 Q Who was the decision maker?

7 A Barbara Hagen and I erese Delgado

8 Q Okay Do you recall what the -- what the basis of

9 the decision to remove the wiring was?

lOA. Ihe Charter Club's bulk contract had expired and the

II Charter Club had notified us that they -- or notified

12 Comcast that they were going to take on an alternative

13 provider

14 Q And do you recall whether Comcast decided to remove

IS both the home run wiring and the home wiring from that

16 property? Or was it one 01' the other olthem?

17 A It's -- it was both It was the home run wiring and

18 the home wiring, as well

19 Q.

20

21

Okay

MR BIANCHI: Mr Baller, what exhibit number?

MR BALLER: Yeah, I'll give it to you in a

22 second I'm going to show you in just a second Plaintiffs

23 Exhibit 34

24 IHE WIINESS: It's right here.

25 MR BALLER: You could read it there or you could
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look in the Plaintiff's book at your feet Ifyou look at

2 the Plaintiffs book at your feet, then you don't have to

.3 wait for me to shuffle the document It's in Volume I and

4 it's Document Number 34

5 IHE WIINESS: Okay

6 BY MR BALLER



7 Q Do you want to briefly read the letter to yourself so

8 that it will be fresh in your mind?

9 A Yes, sir.

10 Q Do you recall that document?

II A Yes,sir,ldo

12 Q. Okay. Now, does that refresh your recollection as to

13 whether Comcast intended to remove both its home run and its

14 home wiring, at least at the time it wrote this letter?

15 A Yes, sir

16 Q Okay Do you know why Comcast decided to offer to

17 buy the home wiring but not the home run wiring?

18 MR BIANCHI: Objection, Your Honor, the question

19 makes no sense.

20 THE COURT: If she understands it, she could

21 answer.

22 MR BIANCHI: The question reads, that Comcast

23 decided to offer to buy I think counsel means offer to

24 sell

25 MR BALLER: You're right
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THE COURT: He can ask whatever he wauts

2 MR BALLER: You're right Let me strike it and

3 start again with the question so it will be clear·

4 Mr. Bianchi's right

5 BY MR BALLER

6 Q. Do you know why Comcast offered -- you were involved



7 in the decision 01' you participated in the discussions

8 swrounding Comcast's decision to send this letter; is that

9 cOlrect?

10 A Yes, sir

II Q Do you recall the discussions about why to remove

12 home run wiring only and offer to buy home wiring?

13 A Yes, sir

14 Q And what were those discussions?

15 A, There's a -- there was discussions on the Florida

16 Statute 718, where there's a provision in there that says

17 that there should be an offering ofthe internal wiring as

18 opposed to the home run wiring,

19 MR BIANCHI: OI,jection, I just move to strike the

20 answer, Basically, the witness is giving a legal

21 conclusions on 718 and that's for the Cowt to do

22 THE COURT: The objection's ovenuled She was

23 testifYing as to what was discussed

24 BY MR BAllER

25 Q, Right, and that's yow best recollection ofwhat the

1179

discussions were? You felt that you were requir'ed to offer

2 home run -- to offer the home wiring for purchase but not

3 the home lUn wiring?

4 A Yes, sir

5 Q, Okay, In these discussions, did you Or Ms Delgado

6 or Ms, Hagen discuss whether you believed it was possible to

7 provide service at this property ifone removed the home run



8 wiring?

9 A. It -- it was discussed that with the age ofthe

10 building, of the Charter Club, that the internal wiring,

II should it be removed, would be probably very brittle and

12 would break and that would eliminate the availability of

13 pulling new wir'es to put in a new system,

14 Q, Ihat was discussed?

15 A, Yes, sir

16 MR. BIANCHI: Ihe witness answered

17 BY MR BALLER

18 Q So in removing the home run wiring, the -- who said

19 that? Was it -- do you recall who said that, whose

20 statement that was?

21 A No, I don't recall, but it would have been a

22 technician

23 Q Are you saying that -- let's say who was involved in

24 this discussion

25 MR. BIANCHI: Your Honor, the witness' answerjust
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I told us that it's all hearsay It was a technician It

2 wasn't Ms, Hagen or Ms" Delgado Move to strike

3 MR. BALLER: Your Honor, I think the witness

4 should tell us who was involved in the discussion and then

5 what she perceived at the time

6 IHE COURI: The Objection is sustained as to

7 statements by the technician



8 BY MR BAlLER

9 Q Okay Let's limit ourselves to Ms Hagen,

10 Ms. Delgado, and yourself; okay? Was it your understanding

II that removing the home run wiring would make it impossible

12 for Marco Island Cable to provide service at the Chartel

13 Club?

14 MR BlANCH!: 01:Jjection, Your Honor Mr Baller's

15 not even asking whether Ms Hagen and Ms.. Delgado and she

16 discussed what the subject of his question is

17 THE COURT: The o1:Jjection is sustained

18 MR BALLER: May we have a sidebar?

19 THE COURT: Youmay

20 (At sidebar, Court and counsel present)

21 MR. BALLER: Your Honor, I believe that's -- Your

22 Honor, I believe that she can testify about this because

23 this represents her then existing mental, emotional, and

24 physical reactions to the information that she was having.

25 In other words, hel state of mind. These were --
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THE COURT: The objection's sustained.. She's not

2 going to be allowed to testify to what a technician told

3 her You can testify --I'm sorry, you can ask questions

4 and she can testify as to the conversation she had with the

5 other two women that you've identified But if it didn't

6 come up in that conversation, she can't testify to what a

7 technician told hel, Or her state ofmind isn't relevant

8 Now, if it was discussed, if Ms Delgado, for



9 example, said the wire is brittle, so be it I'm not sme

10 you heard the same thing I heard as to what she said with

II regard to the brittle wire -- btittle wire, but that's a

12 different issue

13 MR. BAllER: Okay Just ask the question directly

14 01' do you want to hear from --

15 THE COURT: What is it?

16 MS. LARSON: She discussed whether Ms. Delgado and

17 Ms.. Hagen were present, you know, the exception to the

18 hearsay, number three, whether they understood this,

19 whatever advice the technicians gave them

20 MR BIANCHI: No I mean, the question is, they

21 have to establish --

22 THE COURT: They can testify--

23 MR BALLER: Just what they talked about

24 THE COURI: If in the conversation Ms Delgado

25 said, "The technician said all the wire is going to fall
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apart,rt if that was said in the conversation, she can

2 testify to that Ifit's some conversation this witness had

3 with the technician, she can't

4 MS LARSON: She was management

5 THE COURT: I understand The technician's not

6 MS. LARSON: We'll work that out

7 (Sidebar concluded)

8 THECOURI: You may proceed.



9 MR BAllER: Thank you, Your Honor

10 BY MR. BALLER

II Q Ms Folk, I am going to try to restrict my -- my

12 questions to you to just the discussions that you were a

13 participant in, who said what directly to you, and we're

14 limiting ourselves to Ms. Hagen, Ms. Delgado, and yourself

IS Okay?

16 A Okay

17 Q So I am not asking you what you may have heard from

18 anyone else I just want to get fiom you what the three of

19 you discussed, or any combination olyou that where you were

20 involved in the discussion

21 A. Okay

22 Q Did you -- did you, Ms.. Hagen, and Ms.. Delgado

23 discuss the impact on the Charter Club ofremoving the horne

24 run wiring fiom the Charter Club, or the likely impact that

25 that would have?
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A, Yes, sir

2 Q. And what was the discussion?

3 A. The discussion was involved in what it would take to

4 take the wiring out, as rar as the Comcast side would be

5 concerned, and what it would take to put wiring in

6 Q Please elaborate Tell us, best as you can, who said

7 what and what the substance of the discussion was If you

8 want me to help you break that down into parts, I'd be happy

9 to ask you questions



10 MR. BIANCHI: Your Honor, I think that would be

II required Otherwise, the witness is being called to narrate

12 something.

13 BY MR. BALlER

14 Q Okay, let's focus first on what would be involved to

15 Comcast to remove the wiring; okay? Did you discuss the

16 amount oftime that it would take to remove the wiring,

17 assuming you got access to the property?

18 A . Yes, sir, that was discussed

19 Q And do you recall what your -- what your discussion

20 about that was?

21 A Yes, sir That was in -- that would involve the

22 technical team, where we would have to get with the

23 technicians to discuss with us the time, their estimated

24 time frame as to how long it would take, what they would

25 need to do, what would the expense be to Comcast to do that
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Q Okay Now, don't tell me what the technicians said

2 I'm not asking you that I'm just asking you whether you,

3 Ms. Hagen, and Ms. Delgado discussed the amount oftime that

4 you expected it would take for Comcast to remove the home

5 run Wiring? And if so, what your conclusions were

6

7

8 A

MR. BIANCHI: Compound question, Your Honor

THE COURT: OveIluled She can answer ifshe can.

That between the three of us it was discussed Off

9 the -- out ofmy memory, I cannot tell you exactly what the



10 time frame was

II BY MR. BALLER

12 Q. Sure, okay Did you discuss how much it would cost

13 Comcast to remove the wiring?

14 A.

15 Q

16 A

17 Q.

Yes, sir, we did

Okay Do you recall what that was?

No, sir, I do not

Did you discuss the disruption to the property that

18 removing the wiring would cause?

19 A Yes, sir, we did

20 Q And do you recall the extent ofthe disruption that

21 you discussed?

22 MR BIANCHI: Objection, Your Honor, the question

23 doesn't ask -- the question reads, do you recall the extent

24 the disruption -- that makes no sense

25 MR BALLER: Okay, let me try again I'm SOlTY.
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BYMRBALLER

2 Q Do you recall what was said about the extent ofthe

3 disruption that removing the wiring would cause?

4 A No, sir

5 Q Okay. Did you discuss the cost that the Charter Club

6 would incur in replacing the wiring?

7 A No, sir, that wasn't discussed

8 Q Did you discuss the age ofthe residents ofthe

9 Charter Club?

lOA Not specific to the Charter Club, no, sir·



II Q Did you discuss the impact that removing the wiring

12 would have on the MDU management and ownership community on

13 Marco Island?

14 A Yes, sir'

15 Q And what do you recall about that discussion?

16 A. The impact for the Chmter Club, itself; would be

17 they would have to initiate an alternative provider to

18 install cable within the fucility, itself; in order for them

19 to be able to receive service And you asked about Marco

20 Island as a whole, as well, in the question?

21 Q Let me -- let me just build on what you just said, or

22 let me ask for some clmification Did you discuss whether

23 it would be easy, difficult, or impossible for a second

24 system of wiring to be installed at the Charter Club?

25 A. Yes, sir, we did
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Q. And what was yom discussion?

2 A That it would be difficult for a second system to be

3 installed ifthe old system was removed.

4 Q Did you discuss the reasons why it would be

5 difficult?

6 A.

7 Q

8 A.

Yes, sir, we did

And what do you recall about that discussion?

The discussion was that the internal wiring that was

9 in place was old and probably brittle

10 MR BIANCHI: Objection, YOUI' Honor, objection.



11 We've already established -- this discussion is unclear and

12 the witness is about to testify about hear'say

13 THE COURT: Ovenuled.

14 BY MR BALlER

15 Q Go ahead, please

16 A. This is a discussion between the tluee ofus We

17 discussed the feedback we had gotten and that was that the

18 wiring would -- because ofthe age ofthe wiring, the

19 likelihood of it of being brittle was very good and that if

20 we, as a company, was to remove it, there was a good chance

21 that it could break within the internal piping and would

22 clog the pipes and would not allow another provider to put

23 cable services through those pipes

24 Q. Now, let me go back to the other part of my question

25 earlier Did you discuss whether removing the wiring would
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send a message throughout the Marco Island MDU community?

2 A Yes, sir.

3 Q. And what was that discussion?

4 A The discussion was setting precedence, that if this

5 was a case and it did -- the position -- it was a position

6 that Comcast was taking and that it would be communicated

7 within the Marco Island community

8 Q Let's take a look at the middle paragraph. Did you

9 have an opportunity to read this language?

10 A. Yes, sir

11 Q By the way, do you know who drafted this letter? Do



12 you know who drafted this letter?

13 A. I believe it was internal counsel for Comcast

14 Q. Do you recognize the code at the bottom ofthis page?

IS A No, sir, I do not

16 Q Can you see that? You don't recognize that?

17 A. No, sir, I do not

18 Q. Okay So you're saying this language was illafted by

19 counsel for Ms. Hagen's signature?

20 A Yes, sir

21 Q Okay Now, Ms. Folk, I'm going to put up on the ELMO

22 Plaintiff's Exhibit 185, and if you'd like to follow the

23 language on the ELMO, you can do that, or you can find the

24 volume that contains Plaintiffs Exhibit 185

25 A 185
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MR. BIANCHI: I'm sorry, counsel, Plaintiffs 185?

2 Is it Plaintiff's 185

3 MR. BALLER: Plaintiffs 185.

4 BY MR. BALLER

5 Q May I ask you to look at Paragraph 3, which is on the

6 second page, and in particular, look at the clause that is

'7 in the middle ofthe paragraph following "and/or radio

8 signal" where you see the three dots on the prior exhibit

9 Do you see the phrase "up to and inclUding the telminal of

lathe service wire"?

11 A. Yes, sir, I do



20 A Yes, sir

21 Q And you're shown as a cc on both ofthese documents;

22 is that conect?

23 A Yes, sir

24 Q Okay. Let's start with the letter dated

25 February 14th, which is Bates number MIC 008225, okay? And
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I'm going to put it up on the ELMO and I'm going to ask you

2 to read the paragraphs one at a time. First, read "at this

3 junctwe", and then the paragraph that begins with "fust",

4 the one I'm pointing to, and stop at that point, because I'd

5 like to ask you a few questions about it, please

6 A At thisjuncture, we are fundamentally down to two

7 issues First, according to Chr isann, Comcast owns the

8 cable wiring inside ofeach unit Ihis discussion was

9 prompted by the language in Comcasl's standard maintenance

10 notification form that states, in part, all pre-existing

II internal wiring is the property ofthe unit owner.. Chrisann

12 stated that the present cable agr'eement between Comcast and

13 Crescent Beach establishes that Comcast owns the internal

14 wiring as well When I asked that she direct me to the

15 language in the present agr'eement that establishes such

16 ownership, she referred me to the fU'St sentence in

17 Section I ofthe agreement that states that Continental, now

18 Corneast, will construct, operate, and maintain the system,

19 et cetera



20 Considering that the system was already in place

21 at the time the present agreement was entered into, I

22 question how the language she refened me to selves to

23 establish ownership of the internal unit wiring, as Chrisaun

24 contends. She went on to state that the FCC had issued some

25 directive or ruling that establishes Comcast's ownership of
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the internal wiring.. I asked that she provide me with a

2 copy ofthe FCC directive, slash, ruling she refeII'ed me to

3 and -- refeII'ed to and you agreed that you would From my

4 perspective, I believe the system was installed at or around

5 the time the building was first constructed.. That being the

6 case, it would seem that the September 1993 FCC revision

7 cited in your standard maintenance notification would

8 control as set forth above

9 Q. Ms Folk, was it a common practice ofComcastto

10 include in its renewal agreements after 2001 a statement

II that Comcast -- its renewal proposals, I should say -- a

12 statement to the effect that Comcast will install the

13 wiring, including home wir ing and home run wiring?

14 A Yes, sir

15 Q And was Mr. Klug's reaction in this letter that that

16 does not seem to fit because the wiring was ah'eady in the

17 building well before the renewal, a response that you

18 received from other condominiums with which you negotiated

19 renewal agreements?

20 A Yes, sir,



21 Q And did some condominium associations just accept

22 that language without questioning it, the way that MI Klug

23 did?

24 MR BIANCHI: Objection, Your Honor, calls for

25 speculation
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I MR BALlER: She was involved in this It's her

2 own -- I'm asking her based on her own experience in

.3 negotiating these things

4 THE COURT: The objection's ovenuled She may

5 answer if she knows

6 BY MR BAILER

7 Q. You want me to ask the question again?

8 A Repeat the question. Yes, please.

9 Q. Okay. Were there associations with which you

10 personally negotiated agreements that didn't question this

11 language or language that was like the language that

12 Mr. Klug questioned here, that just accepted it?

13 A. Yes, sir, there were

14 Q. Okay Now, let's move to the second paragraph, or

15 the paragraph beginning with the term "second" Would you

16 please read that?

17 A Second, there is the question of how much time

18 Comcast will be allowed to pull its system after the

19 proposed cable agreement expires. As I explained from

20 Crescent Beach's perspective, the problem as communicated to


